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Opinion

andBOREN, MaryP. J. members of a class—Daniel KroftaputativeTwo
court summary judg-Katz from a trial order granting(appellants)—appeal

we the of twoment them. In this examineagainst applicationopinion,
(Cal.from Industrial Welfare Commission order No. 4-2001provisions wage

8, 11040).tit.Code Regs., §

First, find towe that Krofta was not entitled receive “reportingappellant
work,at all the weremeetingstime for becauseattending meetingspay”1

Second,half wescheduled and worked at least the scheduled time.appellant
workingwas forfind that Krofta not owed additionalappellant compensation

shifts,”2 because, shift,he a he earnedon each occasion worked split“split
Third,the the order. wewagemore than minimum amount required by

court found Katz released alldetermine that the trial thatproperly appellant
VerizonCellular business as(doingclaims AirTouchagainst respondent

Wireless) (AirTouch).

fees,Next, thebymatter which were awardedattorneywe turn to the of
earlier we the trialcourt in of AirTouch. In an reversedopinion,trial favor

tofound both claims were subjectcourt’s fees award. We that appellants’
1194, Subse-fee-shiftinga statute.only”Labor Code section “plaintiffs

review,the Court as a similargranted attomey-fees-relatedSupremequently,
of v.ImmoosKirbywas then in another case. issuanceFollowingissue pending

Protection, 173, 274 P.3d53 1244(2012) Cal.Rptr.3dFire Inc. Cal.4th [140
forthis case back to usthe Court transferred(Kirby), Supreme1160]

Now, matter, deter-the wereconsideringoflight Kirby.reconsideration in
1194, becauseclaim to Labor Code sectionthat the shift issplit subjectmine

However, aseeks recover minimumunpaid wage compensation.the claim to
is thereforewages,to recover andbroughttime claim is unpaidreporting

218.5, defendant towhich allows a prevailingto Labor Code sectionsubject

1 followingthe manner: “Each“reporting pay”time is defined inappeal,Relevant to this
is to work orreport, putwork and but notworkday employee required reportan to for doesis

work,day’s shallemployeeor scheduled theemployee’sless half said usualis furnished than
work, (2) hoursfor less than twoday’s but in no eventfor half the usual or scheduledpaidbe

hours, not be less(4) regular pay,of which shallemployee’sat the ratemore than fournor
8, 11040, 5(A).)(Cal.wage.” Regs., §Code tit. subd.than the minimum

2 schedule, non-working periodsinterrupted by non-paidwhich is“splitA shift” is “a work
8,(Cal. Regs., tit.periods.”rest or Codeby the other than bona fide mealemployer,established

shift, (1) at the11040, payone-2(Q).) splitan works a hour’semployee“Whensubd.§
workday, except whenwage for thatwage in to the minimumpaidshall be additionminimum

11040,8,(Cal. Regs.,Code tit.place §employment.”resides at the ofemployeethe
4(C).)subd.
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allocate thethat the trial court mustrecover fees.3 We concludeattorney
time claimin thedefending reportingreasonable fees incurred AirTouchby

and award those fees.

of thewe decline to the class members’ appealconsiderFinally, putative
certification, wassince the motiontrial court’s denial of a motion for class

decided.finallydenied without and the matter has not beenprejudice

BACKGROUNDFACTUAL AND PROCEDURAL

of AirTouch. Plaintiffs workedThis case was formerbrought by employees
as “retail sales or “customer servicemostly representatives”representatives”

kiosks, accessories, and cellat AirTouch stores and cellselling phonephones,
inservice Plaintiffs filed a class action AirTouchagainst Aprilplans. putative

2007, that did not itsalleging AirTouch properly pay nonexempt employees
for storeattending mandatory meetings.

The thrust of claims was that AirTouch violated two separateplaintiffs’
(IWC)of No.Industrial Welfare Commission order 4-2001provisions wage

8,(Cal. 11040),Code tit. known as Order 4.”Regs., “Wagecommonly§
Plaintiffs claimed that failed to timeAirTouch improperly pay “reporting pay”
for when were to to work to attenddays justemployees required report
work-related Plaintiffs also contended were owed shift”meetings. they “split

for on which attended a in the anddays meeting morningcompensation they
worked another shift later the same AirTouch contended that it did notday.

4,violate the time or shift of Order and thatWagereporting split provisions
all to were entitled.theyreceived whichplaintiffs compensation

MotionKrofta

2010,In AirTouch moved DanielJuly summary judgment againstfor
Krofta, one of the named and class action representa-17 plaintiffs putative

at or neartives. AirTouch that because Krofta’s was notargued salary
for aworkingminimum he was not entitled to additionalwage, compensation

shift, and, were scheduled andbecause all Krofta attendedmeetingssplit
time, he owedKrofta was for the scheduled was notworking reportingpaid

time pay.

3 subsequent statutoryAll unlabeled references are to the Labor Code.
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motion,In of its AirTouch evidence that Krofta workedsupport presented
2006, that salary rangedat its stores from October 2005 to October and his

hour, time$10.58 $11.11to not commissions. hisincluding Duringfrom per
AirTouch, what would be for the followingat Krofta learned his schedule

schedule, the managerthe which was storebyweek from store work posted
and which laid out the daysat least four before the work weekdays began,

work.and hours that each wouldemployee

occasional work-Like other Krofta was to attendemployees, required
which would be heldmeetings,”related Most of these were “storemeetings.

thea on or before storeSaturday Sunday morning,once or twice month
meetingsan hour to an hour and a half. Theand which would lastopened,

schedules,work andin advance and listed on employees’were scheduled
in AirTouch’s electronic timekeeping system.were recordedthey

that there were five occasionsKrofta’s timesheets from AirTouch showed
work, work, than four hourswhich he was to and did lesson scheduled

the AirTouch timesheets showedto attend meetings). Separately,(possibly
thebyworked a shift—describedthere were five times when Krofta split

a inmeeting)a shift (generallyfor of this as shortlitigationparties purposes
the day.the followed a shift later sameby longermorning

Krofta, and Kroftanot byThe bulk of the relevant facts was disputed
all hours reflected on histhat he received foracknowledged payment

however,contended, he owed additional compen-that wastimesheets. Krofta
than fourthe five instances he worked lessas time forpaysation reporting

hours, times he worked a shift.splitfor the fiveand shiftsplit premiums
law,that, additionalmatter of Krofta was not owedcontended as aAirTouch

deter-on ahinged legalmotion thusThe summary judgmentcompensation.
shift4 mandated time and splitwhether OrderWage reportingmination of

for these 10 shifts.pay

under the clearand found thatwith AirTouchThe trial court agreed
giventime and shiftsplit provisions,of Order 4’smeaning Wage reporting

either time ornot entitled to reportingevidence Krofta wasthe presented,
inKrofta andsummary judgment againstThe court enteredshift pay.split

AirTouch.favor of

MotionKatz

Katz in Julyagainst Maryfor summary judgmentAirTouch also moved
Krofta, againstthe motionthe same claims asKatzAlthough brought2010.
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time andthe of reportingondirectly inapplicabilityKatz was not premised
Instead, that an agreementarguedAirTouchshiftsplit pay requirements.

Theall of her claims.while releasedthe lawsuit was pendingKatzsigned by
extensiveand includedClaims Agreement”was titled “Release ofagreement

and all claims.”“anyAirTouch fromreleasinglanguage

facts, thatAirTouch statedmaterialof undisputedIn its statementseparate
exercisethe torightin forexchangethe in 2008Katz signed agreement April

thisand exercisingthe releaseincentive awards. After signinglong-term
$25,796.28.a ofshe receivedright, payment

materialthe movingdid not ofany papers’In her Katz disputeopposition,
Instead, time and splitthat she was owedargued reportingfacts. Katz simply

as it cannot barwas invalidshift and that the release “patently [Katz]pay,
and reportingan action to collect shift premiumsfrom in splitproceeding

to which was entitled.”time shepay undisputedly

timeowed reportingThe trial court found that Katz was not undisputedly
Further, awardKatz received the incentiveand shiftsplit compensation.

owed, thesigningwould not have been bywhich she otherwisepayment,
the release was validbasis the court found thatrelease On thisagreement.

consideration, the summary judgmentand and the courtby grantedsupported
motion.

FeesAttorney

Katz,and AirTouchwas Kroftagranted againstAfter summary judgment
both AirTouchto recover fees fromattorney plaintiffs.motionsbrought

218.5, recovera tomoved to which allows prevailing partysectionpursuant
fringethe of wages,action forany brought nonpaymentreasonable fees “[i]n

andbenefits, contributions.” Kroftaand welfare or fundor health pension
were covered not bythat the actionsby arguingKatz the motionsopposed

1194,218.5, for ofrecoverywhich providessection but instead sectionby
minimum orwagethe in an action to recover unpaidfees only by plaintiff

Katz andovertime with Krofta andThe trial court disagreedcompensation.
$140,000$146,000 in feesKrofta andAirTouch in fees againstawarded

Katz.against

Denial Classof Certification

2010, butsummary judgment priorafter AirTouch moved forIn September
tocertification pursuantall moved for classrulings,to the court’s plaintiffs
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Code of Civil Procedure section The382. trial court heard the matter on
18, 2011, at theJanuary same time it heard AirTouch’s motions for attorney

fees Krofta andagainst (andKatz well after it had granted summary
them).judgment against At the the trialhearing, court noted that the claims

asserted by had beenplaintiffs already meritless with tojudged respect
Krofta. The court to thesuggested counsel that the motion for classparties’
certification be heard after the ofissues shift and timesplit reporting liability
were resolved on since was imminentappeal, and couldappeal potentially
alter the theof case. it theposture Although seems wassuggestion completely
reasonable, counsel did not toagree resolution of the class certificationdelay
motion. The trial court then stated it was thedenying motion without

The court made clear that it did not viewprejudice. this as a “deathruling
review, however,knell” for because beappropriate appellate wouldplaintiffs

allowed to a new motion to thebring class.certify

The court’s order denied the motion without thesubsequent onprejudice
basis that the court was not “satisfied that of the namedany representatives
have made an that he she anadequate showing or is classadequate

The court found that therepresentative.” class hadputative representatives
not shown thethey understood risks of as namedpossible proceeding

to andplaintiffs, including potentially being subject large fees costs awards.
The order also held that had failed to address concerns ofplaintiffs fully

intraclass conflict.potential

Appeal

All afiled notice of from the order the motion forplaintiffs denyingappeal
class certification. Krofta and Katz filed notices of fromSeparately, appeal
the entered them.judgments against

21,We issued our in this matter on December 2011. Ininitially opinion
2012,June the Court directed us to reconsider the matter in ofSupreme light

1244,53 Cal.4th which we address in III. of thisKirby, supra, part opinion,
below.

DISCUSSION

Our review with the Krofta and Katz.begins judgments against Summary
ofmust be if the show an absence of triable issuesjudgment granted papers

entitled to as a matter ofjudgmentmaterial fact and that the ismoving party
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initial burdenProc., 437c, meets its(c).) A defendant(Code Civ. subd.law. §
theelements ofor morethat oneshowingbyon summary judgment

established, actioncauses ofor that thecannot becauses of actionplaintiff’s
Proc., 437c, Thesubd.(Code (p)(2).)Civ.to a defense. §are subject complete

a triableshowingfactsthe to set forth specificburden then shifts to plaintiff
(Ibid.)of material fact exists.issue

as aif the record establishesjudgmentdefendant is entitled to summary“A
canof actionasserted causesthat none of the plaintiff’smatter of law

1092, 1107(1988) 46 Cal.3dAssn.(Molko Holy [252v. Spiritprevail.”
novo,de122, court’s decision46].) We review the trial762 P.2dCal.Rptr.

tothe facts not subject dispute supportwhetherdetermining independently
1342, 1348(2003) 30 Cal.4th(Intel v. HamidiCorp. [1summary judgment.

the32, in favor of296].) partyDoubts are resolved71 P.3dCal.Rptr.3d
forthe trial court’s reasonsbythe and we are not boundjudgment,opposing

(2008)(Conte Inc. 168Wyeth, Cal.App.4ththe v.summary judgment ruling.
89, 299]; (1991) 233 Cal.App.3dM.B. v. SanCity DiegoCal.Rptr.3d97 [85 of
699, 555]; (2004) 123Doherty Cal.App.4thv.Cal.Rptr. Knapp703-704 [284
76, 1].)85 Cal.Rptr.3d[20

as toI. WasSummary Judgment Proper Krofta

Kroftasummary judgment againstThe facts relevant to the motion for
thethat in was properThe issue waslargely disputewere undisputed.

thatand the trial agreed,Order 4. AirTouchWage argued,ofinterpretation
4, tonot entitledof Order Krofta wasWageunder the languageplain

shiftfor time or split pay.additional compensation reporting

the exact issuescase examinedsubstantivelyNo California haspublished
Nevertheless, sincerelatively straightforward,here. our isinquirypresented

clear. We find that theOrder 4 isWage sufficientlythe oflanguagepertinent
determined entitled to additionalthat Krofta was nottrial court properly

4,under OrderWagefor time or shiftsplit paycompensation reporting

A. OrdersIWC Wage

as orders”“wageknownThe to promulgate regulationsIWC is empowered
hours, California.in the State ofand conditionswages, workinggoverning

(Tidewater 557,Western, 14 561(1996)Inc. Bradshaw Cal.4th [59Marine v.
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186, 296].)R2d there areCal.Rptr.2d Currently,927 16 effective wage
orders, (Martinezmost of which cover (2010)industries. v. Combsspecific 49

35, 514, 259]; 8,Cal.4th 50 231 P.3d Cal. Code tit.Cal.Rptr.3d Regs.,[109
11010-11160.) The terms of IWC wage orders are accorded defer-great§§

(Martinez, 61.)ence California courts. atby p.

here, 4,The order at issue Wage Order is titled “Order Regulating Wages,
Hours, Professional, Technical, Clerical,and inConditions Mechani-Working
cal, 8,(Cal.and 11040.)Similar Code tit.Occupations.” Regs., Among§
other it defines and sets the forthings, timecompensation required “reporting

8, 11040,(Cal. 5),Code tit. subd. and thepay” Regs., defines and sets pay§
8, 11040,(Cal.for a shift” 2(Q),Code tit. subds.required “split Regs., §

4(C)).

B. Rules Constructionof

orders are and therefore are con­Wage regulationsquasi-legislative
strued in accordance with the ofordinary statutoryprinciples interpretation.
(Collins (2003)v. Overnite Co. 105 171Transportation Cal.App.4th [129

254].) “Well-established ofCal.Rptr.2d rules constructionstatutory
us to ascertain the intent of the so that werequire enacting legislative body

the construction that best effectuates the of the law.”may adopt purpose
709,(Hassan (2003)v. American River 31Mercy Hospital Cal.4th 715 [3

623, (Hassan).)74 P.3dCal.Rptr.3d 726]

intent, andis the best indicator ofStatutory language generally legislative
itself,(orso we the of the statutebegin by examining language regulation)

(Hassan,the words their and 31 Cal.4thgiving ordinary meaning. supra,usual
715.)at We that of theseek to avoid renders statutep. any interpretation part

“ ”or or that makes mere‘meaningless any languageinoperative’ surplusage.
715-716; 387,(Id. (2006)at see v. Court 140Singh Superior Cal.App.4thpp.

clear,348].) the we the392 When isCal.Rptr.3d language apply language[44
715-716;(Hassan, 392.)further at at “Inwithout pp. Singh, p.inquiry.

intent, look to the of the statutecourts first wordsdetermining legislative
if have a well-established . . . there is no need formeaningitself: those words

(Arnett (1996)in it.” v. Dal Cieloconstruction and courts should not indulge
706,4, 1].)24 P.2d14 Cal.4th 923Cal.Rptr.2d[56

than oneif the is and of moreOnly language ambiguous susceptible
aids, theincludingdo we consider “a of extrinsicmeaning varietyreasonable
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achieved, remedied, legislativeto be thebe the evilsobjectsostensible to
construction, and theadministrativehistory, public policy, contemporaneous

Anaheim(Nolan v. Citythe statute is a part.”scheme of whichstatutory of
857,335, 350].)P.3d(2004) 33 Cal.4th 340 92Cal.Rptr.3d[14

PayC. TimeReporting

byto time is controlledpayKrofta’s asserted entitlement reporting
4, time in5(A) regulates “reporting pay”subdivision of Order whichWage

is to forworkday reportthe manner: “Each anfollowing employee required
saidto furnished than halfand does but is not work or is lessreport,work put

work, be forusual the shallday’s employee paidor scheduledemployee’s
(2)work, than twoor but in no event for lessday’shalf the usual scheduled

hours, rate of(4) pay,hours nor more than four at the employee’s regular
8,(Cal.not the tit.wage.” Regs.,which shall be less than minimum Code

11040, 5(A).)subd.§

5(A)1. is and unambiguousSubdivision clear

to attendKrofta that the work he wasmeetingsacknowledges required
were scheduled. He that he was never sent home from aacknowledgesalso

he at thescheduled work before had worked least half scheduledperiod of
that,He 4’s andargues consistent with OrderWage language purpose,period.

of were or whether he worked moremeetingswhether scheduledregardless
schedule,than half of his AirTouch to no less than twowas required pay

worth of longhours’ AirTouch It contends that so aswages. disagrees.
(andwere and Krofta furnished work wasmeetings paidscheduled was for

time,for) at least half the time was evenpayscheduled no reporting required,
that than twomeetingsfor lasted less hours.

the IfTo the issue be framed anmay by following question:simplify,
for a of oneonly meetingscheduled work the isemployee’s day mandatory

hours,and a half the a total of one hour because theand worksemployee
ends a is the timemeeting early,half hour toemployer required pay reporting

5(A)to of 4 in addition to the one hoursubdivision Orderpay pursuant Wage
wages?of

no, the was fur­The answer to this becauseisquestion employee
work for than half the time. The would benished more scheduled employee

worked,actual time but wouldwagesentitled to receive one hour of for the
entitled to as time pay.not be receive additional compensation reporting

cumbersome,and Order 4’s timeAlthough lengthy Wage reportingsomewhat
is one interpretationnot There is reasonableprovision ambiguous. onlypay

45(A) Order it to scheduled work—whenWageof subdivision of as pertains
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work,an is scheduled to minimumemployee the two-hour pay requirement
if theapplies only isemployee furnished work for less than half the

scheduled time.4

This conclusion addressesdirectly Krofta’s timereporting claim. Eachpay
issue,of work atperiod including meetings, (atwas scheduled least four days

advance),in and Krofta worked atalways least half the duration of each
period.

Krofta’s of 5(A)subdivision ofinterpretation Order 4—thatWage “in no
event shall an anemployer pay for less than twoemployee hours of work
when is toemployee] required[the with areport”—improperly dispenses
significant of the rule.portion If the ofentirety 5(A)subdivision read “[e]ach

anworkday isemployee to for work andrequired report does ... thereport,
.,shall beemployee . . in no event forpaid (2)less than two .”hours . . then

Krofta’s wouldinterpretation be correct. But this is not how the provision
reads. The to atright least two hours of iswages conditional—it is dependent

theon antecedent that an notemployee “is to work or is furnishedput less
than half said (Cal.usual or scheduledemployee’s day’s work.” Code Regs.,

8, 11040,tit. 5(A).)subd. A thatreading§ this condition woulddisregards
render words of the aprovision result themeaningless, rules ofprohibited by

Court,construction.statutory (Singh v. Superior 140 atsupra, Cal.App.4th
392.) time Krofta wasp. Every (whetherscheduled to to work for areport

otherwise),or hemeeting was furnished at halfleast the scheduled day’s
work. He was therefore entitled to receive wages him for thecompensating

worked,actual time but was not owed timereporting pay.

The of the word 5(A)“usual” in subdivisionpresence of Order 4Wage
does not save claim. 5(A)’sKrofta’s Subdivision ispay requirement triggered
when an is furnished less than halfemployee of his or her “usual or
scheduled work.” Theday’s rules of constructionstatutory us torequire give

Hassan,effect to each of the words (See“usual or scheduled work.”day’s
709, 715-716.)31 Cal.4thsupra, In order to each agive word meaning,

“usual” day’s work must be different from a “scheduled” work—day’s
otherwise, the word “scheduled” would be Thisunnecessary. distinction is
further the (Seeuse of the word “or.” Pricecompelled by v. Starbucks Corp.

1136,(2011) (Price)192 1146 useCal.App.4th Cal.Rptr.3d[122 174] [“The
sense,of the ‘or’ indisjunctive 5(A)] is used in the ordinary[subdivision

alternatives.”], 588,In resuggesting citing (2004)Jesusa V. 32 Cal.4th 622
205, 85 P.3d that theCal.Rptr.3d [holding of “or” isordinary meaning[10 2]

‘ ’(“ “either ”)this or that” rather than eachdisjunctive conjunctive].) Since

4 Thus, above, employeeunder the scenario if the was sent home after half an hour due to
work,lack of the employee regular pay.would be entitled to two hours of
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scheduled, “usual” day’sduration of Krofta’sat was thework issueperiod
waswhether he owedanalysisimmaterial to the ofwork at AirTouch is

timereporting pay.5

areconditionsout that statutes governing employmentKrofta points
v. Kenneth Cole(Murphyconstrued favor of employees.inliberally protecting

880,Productions, 1094, P.3dInc. 40 1103 155(2007) Cal.Rptr.3dCal.4th [56
true, of constructionthis is a liberalgeneral policyWhile(Murphy).)284]

Cielo, 14(See supra,Arnett v. Daldoes lead us to a different result here.not
is ofof construction notCal.4th at 24—25 broadpp. general policy[a

one reasonablewhen a statute is ofonly susceptiblesignificant consequence
45(A) of OrderWageThe clear of subdivisioninterpretation].) language

scheduled, is owed when anonlythat when work is timedictates reporting
or scheduled work.day’sis not furnished with half of his heremployee

changethe does not this result.Liberally construing language

2. case does a resultcompelRecent law not different

Price,further that recent of supra,Krofta the case 192argues Cal.App.4th
1136, of the time As withpay provision.hissupports interpretation reporting

case,the was relevant to the court’sbackgroundinstant the factual highly
determination in The failed to attend work on a dayPrice. in Priceplaintiff

scheduled, 11, 1139.) The(Id. day,he was November 2007. at next Price’sp.
“a Price ‘come to thebranch at Starbucks left voice mail tomanager asking

”16, 2007, (Ibid.) Price to the storestore on November to have a talk.’ went
16, lasted about 45meetingon November and was fired. Thepromptly

(Id. 1139-1140.)atseconds. pp.

Starbucks Price hours of time for the 45-secondpaid paytwo reporting
to Three of thisbut Price contended he was entitled more. Divisionmeeting,

5,Court that hours under IWC order No.wagefound two of waspay proper
5(A),6 “If an is not scheduled to work or doeswriting;subdivision employee

shift, but work a thenot to work his usual must to forreport meeting,expect
calledfalls into the of those to workregulatory employeesemployee category

We do not withagreeon their off for a scheduledday meeting. ...[][]... [f]
minimum; didPrice he is to more than the two-hour hethat entitled receive

5 day and afterdoes not that was called work on a off was sent homeKrofta contend he to
relatively likely require us to determine hisworking period,a short a situation that would

day’s work.“usual”
6 wage orderanalyzed reporting pay requirementsThe court in the time under IWCPrice

hours,8, 11050), wages, working(Cal. Regs., appliestit. to andNo. 5 Code which§
here,“public industry.” unimportantThis is sincehousekeeping discrepancyconditions in the

5(A) 5(A)wage wage5 is to subdivision under ordersubdivision under order No. identical
4.No.
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not shift,to work with thereport that he would work scheduledexpectation a
but rather was scheduled to attend a for an numbermeeting ofunspecified

16,hours. . . . Price was not scheduled to onwork November and his
he hadexpectation was been called to awork for on his off.”meeting day

(Price, supra, 1146-1147.)192 atCal.App.4th pp.

We do agreenot with thatKrofta Price supports position.his The
differences in the arefacts Thepertinent obvious. in Price wasplaintiff asked

off,to come in “a talk”for on a his aday schedule showed as theday
in,givenwas not a timeplaintiff particular to come the did not knowplaintiff

in,the reason for asked comebeing to the had no howidea hisplaintiff long
last,“talk” with managerhis would and the lasted oftalk a total 45 seconds.

contrast, schedule,In all the at issue here listedmeetings were on Krofta’s all
times, durations,had certain start all had and and allexpected lasted attopics

least half of the expected duration.

Price,Unlike the 45-second talk in the AirTouch could bemeetings only
considered scheduled shifts of work. Krofta to theseeks inexpand holding
Price to athat “scheduled constitutesay meeting” cannot “scheduled work.”

isThis hasillogical. Anyone who ever sat athrough work-related meeting
would consider the to be As thecertainly meeting work. as islong meeting
scheduled, it constitutes scheduled work.

Relations,3. Industrial DivisionDepartmentCalifornia’s of of
Labor (DLSE)Standards manualsEnforcement

Krofta howalso notes the Price decision cited to the DLSE’s Operations
Price,(Seeand Manual. 1146.)Procedures at Pricesupra, Cal.App.4th p.192

the manual’s of the theexplanation ofquoted “primary purpose reporting
“time as ‘to atregulation” least forguarantee partial compensation employ­

hours,ees who work toto work a number of andreport expecting specified
who are of that because or lackschedulingamount of ofdeprived inadequate

(DLSEnotice the and Procedures Manualproper by employer.’ Operations
. .(1989) 10.88) (Price, 1146.). .” at in our decisionp. Nothing is§

inconsistent with this Krofta never of theworkingwaspurpose. deprived
hours he because deficient or lack of notice.schedulingofexpected proper

Krofta, manual,true,It is anotherbyas that DLSE theemphasized
Manual,Enforcement Policies and states: “DLSE has beenInterpretations

a how the Time of theasked on number of occasions Reporting provisions
the to attendOrders affect a situation where aemployer requires employees

ashort staff or similar under oftraining meeting, meeting gathering variety
for acircumstances. Most common are: 1. is scheduledmeetingRequired[][]

when the scheduled to work. The tells allday usually employerworker is not
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orthe is and a one-mandatorythat at meetingof the workers attendance
‘regu-For workers not‘scheduled’ for this thosemeeting.two-hour shift is

work, thatbe at least one-half ofscheduled’ to the mustlarly employee paid
(DLSE Enforcement Policiesor scheduled work.”day’susualemployee’s

45.1.4, clear45-2.) It is not(2002) entirelyManual p.and Interpretations §
whether, Krofta wouldthis under the DLSE’slanguage interpretation,from

the mayit that DLSEbe entitled to timereporting pay, though appears
sched-meetingto attend a is not “regularlycontend an scheduledemployee

work, needto and so is to some form of time Wereporting pay.uled” entitled
however, since we are not theguesswork, bynot in boundget caught up

DLSE’s interpretation.

laws,is California’s laborenforcingThe DLSE forresponsible
Western, Bradshaw,Marine Inc. v.including (Tidewater supra,orders.wage

is the561-562.)14 at It does not orders. ThatwageCal.4th pp. promulgate
(Ibid.) the “a manualmay policyrole of the IWC. DLSEAlthough prepare

theno than a or ofsummary,that is more restatement without commentary,
letters,”and its advice anydecisions in casesagency’s specific priorprior

to in enforcement ofby the DLSE anattempt “interpret regulation policy[a]
Procedure isfollowingwithout thegeneral application Act]”[Administrative

571,(Id. 574.)void. at We are to follow the DLSE’sobligatednotpp.
1105, fn.(Seethe 40 Cal.4th atwage supra,of order.interpretation Murphy, p.

7 the DLSE’s of a statute is entitled to considerationconstruction[“While
respect, binding ultimately judiciary interpretforand it is not and it is the to
statute.”].)this

Here, aextent the DLSE that attendance atto the that would conclude
scheduled, work,”adoes constitute “scheduledmandatory meeting day’snot

4,a would the of OrderWagesuch conclusion be inconsistent with language
the DLSE5(A).subdivision In contrast to nature of determina-nonbinding

tions, deference, inthe bothwage “extraordinarycourts show IWC’s orders
(Martinez v.in their terms.”validitytheir and enforcing specificupholding

Combs, 61.) 5(A) doat The terms of subdivision49 Cal.4thsupra, p. specific
frommeetings”not reference much less “scheduled“meetings,” distinguish

to additional terms intowork.” The DLSE is not authorized write“scheduled
its terms.an inconsistent with actualwagethe order or promote interpretation

5(B)4. Subdivision

4,that the of Order subdivi-Finally, WageKrofta contends language
4,5(B) 5(A).sion his of Order subdivisionWagesupports interpretation

ato work5(B)Subdivision states: “If an is foremployee required report
of(2)one and furnished less than two hoursany workdaysecond time in is

(2)shall for hourswork on the second said be tworeporting, paidemployee
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at the rate of shallemployee’s regular which not be less than thepay,
(Cal. 8, 11040,minimum wage.” Regs., 5(B).)Code tit. subd.§

5(B)Subdivision of Order 4 not aidWage does Krofta’s cause. In
fact, it 5(B)AirTouch’sstrongly supports Subdivision reads asposition.

4, 5(A)Krofta Wagewishes Order No. subdivision read. Under subdivision
5(B), an to ato work a second time inemployee required report isworkday
entitled to at least two ofhours This automaticpay. entitlement starkly

“contrasts with the conditional entitlement of 5(A).subdivision ‘When the
uses differentLegislature inmaterially language statutory address­provisions

the same oring subject related the normal inference is that thesubjects,
”intended a inLegislature difference ex rel. v.meaning.’ (People Lockyer R.J.

707, 814,Reynolds (2005)Tobacco Co. 37 Cal.4th 717 Cal.Rptr.3d[36
408].)124 R3d The free 5(A)IWC was to craft subdivision so that it closely

5(B).resembled subdivision The fact that it notdid do so furtherprovides
5(A)for the conclusion thatsupport subdivision mandates a minimum of two

above,hours’ underonly certain conditions. As thosepay explained condi­
tions were not present here.

the trial court thatAccordingly, found Krofta was not owedproperly
additional for timecompensation reporting pay.

D. Split CompensationShift

claim,thefrom time Krofta thatApart reporting AirTouchpay argues
failed to him for Order 4compensate working split Wageshifts.properly

schedule,defines a shift” “a is byas work which“split interrupted non-paid
established the other than fide ornon-working by bona restperiods employer,

8, 11040,(Cal.meal Code tit. subd. 2(Q).)periods.” Regs., §

Krofta contends that he was owed additional for workingcompensation
4(C) 4(C)shifts under subdivison of Order 4. Subdivison issplit Wage

located the section Minimum of the order. Itheading wageunder “4. Wages”
shift, (1)states: “When an works a one hour’s at thepayemployee split

theminimum shall be in addition to minimum for thatwagewage paid
when thethe resides at ofworkday, place employment.”except employee

8, 11040,(Cal. tit. 4(C).)Code subd.Regs., §

Neither that there were five occasions Krofta’s timeduringparty disputes
that a the abywith AirTouch he worked short shift in followedmorning

Each undershift later the same of these occasions felllonger day. Wage
Order definition of The is whether further compensa-4’s shift.” issue“split

4,tion in to was owed to Orderwages pursuant Wageaddition regular
and court additional4(C).subdivison AirTouch the trial thatargued, agreed,
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shift,aKrofta splitbecause time workedeverywas not owedcompensation
for all hoursthe minimum wagea total amount thangreaterhe was paid

one hour.worked additionalplus

thatAirTouch a chart amountsshowingTo illustrate its argument, prepared
shifts, wageminimumto the amounts acomparedKrofta was forpaid split

4, 4(C). Asbe to subdivison anworker would owed Orderpursuant Wage
2005,26, a total of hours.eighton November Krofta workedexample,

time, he a total of$10.58Because he was hour at the wasmaking per paid
$6.75, so(8 $10.58).$84.64 x The minimum at the time was awage

(8 $6.75)$54minimum of x plus,would bewage paid wagesworker
4(C), one “hour’s at the minimumto subdivision additionalpursuant pay

($54 $6.75).a total + AirTouch that since$60.75for of contendedwage,”
4(C) no the thanworkdaysubdivison itself forby required greater payment

$60.75, (likeamountthe who earned more than thatfor anpay employee
Krofta) would not be affected.

court,byWe that this which was followed the trial isagree analysis,
correct. This effect to each word of the Unlikeinterpretation gives provision.

order,time wagewhich is accorded its own section in thereporting pay,
4(C)subdivison in the Order 4 titled “MinimumWagesection ofappears

Further, more makesWages.” and even the itself twoimportantly, provision
to the withreferences “minimum To the rules ofwage.” statutorycomply

construction, Hassan,(Seeeach givenof these references must be effect.
715-716.)31 Cal.4th atsupra, pp.

The that one hour at the “minimum shall beprovides wage paidprovision
4,in addition to the minimum that Orderwage workday” (Wagefor

4(c), added)—notsubd. italics the for that Under theregular wage workday.
above, $60.75the minimum worker earned a total ofgivenexample wage

(1) wagebecause he was to “one at the minimumentitled hour’s pay
=[(8 $6.75that x[($6.75)] ... in addition to the minimum forwage workday

Krofta,(Ibid.) 4(C) did$54)].” While subdivison to the notprovisionapplied
benefit,him with the total of his regularsince amountprovide any tangible

thewas than minimum amount subdivisonpay significantly higher byrequired
4(C).

No California case this direct issue.has addressedpublished previously
However, al.,(Chin etnot a treatisealthough obviously binding, well-respected

(The 2011))Cal. Practice Guide: Rutter hasLitigation GroupEmployment
4, 4(C).of The Rutterembraced the same Order subdivisonWageinterpretation

the the mini­earningas follows:guide explains employeeprovision “[A]n
on is receive ninemum who works hours a shift entitled towage eight split

11:682, 1,(Chin, (rev. 2011).)#wage.”times the minimum 11-84hourly p.f
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“This provision also toapplies employees more than thepaid minimum wage.
However, such are entitledemployees only to the difference between what they

earnedactually and what wouldthey have earned had beenthey thepaid
(Id.minimum for their entirewage 11:683,shift an extra hour.”plus 11-84p.f

1,(rev. # 2011).)7

This interpretation was also followed in the recent federal district court
case 28,v. Federal (N.D.Cal., 2011,Inc.ExpressGalvez No.Apr. C07-2505
TEH) 2011 U.S.Dist. (Galvez).8Lexis 46393 That court cogently explained:
“There is no that thedispute regulation to allapplies workers and not just

is,those minimummaking thatwage—that an mustemployer pay employees
who work a shift at least thesplit minimum wage for the hours actually

and, addition,worked in for one additional hour aas result of arequiring split
shift. ... . Although[][].. Plaintiffs correctly argue that workplace
regulations must be construed inbroadly favor of theprotecting employees,
Court finds that the at issueprotection concerns minimum wages. The plain

of thelanguage shiftsplit regulation reflects an intent to ensure that an
whoemployee works a shift must besplit compensated highly enough so that

he or she receives more than the minimum for thewage time workedactually
(2011oneplus hour.” *8-*9.)9U.S.Dist. Lexis at46393 pp.

Arguing against stated,such an analysis, Krofta cites to whichMurphy,
“When an is to work aemployee required (isshift’‘split scheduled for two
nonconsecutive theshifts in same theday), employer must thepay employee
one additional hour of wages.” 40 Cal.4th at(Murphy, supra, 1111.) Kroftap.

thatcontends this single sentence from aMurphy thatrequires finding
additional iscompensation always wheneverrequired any employee subject
to Order 4Wage works a shift. Wesplit disagree. This statement from
Murphy was dictum. The issues to thepresented Court inSupreme Murphy
were the statute ofapplicable limitations for a claim made to sectionpursuant
226.7, and whether a trial court can consider claims that werewage not

in a administrativepresented 1099.)atprior proceeding. (Murphy, p. Murphy
cited to the shiftsplit provision as one of several asimply ofexamples

7 Thus, scenario,taking example usinganother the salary $7above if Krofta’s had been an
2005, 4,hour in he Wage 4(C).would have benefited workingfrom Order subdivison For an

-shift,eight-hour split ($60.75 (8he $7)).$4.75would have been entitled to an extra payin x
8 Although binding, unpublishednot federal district court cases are persuasivecitable as

(See 1286, 1301,authority. (2006)Olinick v. BMG Entertainment Cal.App.4th138 fn. 11 [42
268].)Cal.Rptr.3d

9 1977,also noted that at a public meeting held in where the adoptIWC met to aGalvez
orders,revised statement of the wagebasis of certain a commissioner stated: “In Subdivison

4(C) the split-shift provisionCommission continued the on the wagebasis that a minimum
worker’s income byshould not be eroded the additional expense workinginvolved in a
split-shift. employee representativesSome wage] paidasked that the be in addition[minimum

regular pay during day,to whatever rate wage agreedwas earned the but most boards thatof
premium paidthe wageshould be in to the minimum theaddition hours worked.”for
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to employees,intended compensateisthatremedy primarily“dual-purpose
(Id. atconduct.”employerof shapinga corollary purposebut also has

court, in a sentencesingletheas an1111.) example,theUsing provisionp.
shift payhowKrofta), splitbriefly explained(the byrelied onsentence

4(C)’sthe of subdivisonscopedid not examinein Murphyworks. The court
Orderthe effect ofand, Wageconsiderdid notcritically,shift requirementsplit

not believeWe do4, wage.”the “minimum4(C)’s references tosubdivison
tothe court intendedthe shift provision,briefly referencing splitthat by

in case.everyof how the appliesrule provisiondeclare a comprehensive

owed additionalnotheld that Krofta wastrial courtThe appropriately
4, 4(C). Summary judg-Order subdivisonWagetopursuantcompensation

thereforement was proper.

Summary Judgment Againstby GrantingDid Not ErrII. The Trial Court
Katz

Katz, that KatzAirTouch arguedagainstIn formoving summary judgment
AirTouch,toAccordinga release agreement.all claims by signingreleased

for the torightin exchangethe in 2008agreement AprilKatz releasesigned
awards, the andagreementand that after signingincentivelong-termexercise

$25,796.28. did notKatza ofthis she receivedright, paymentexercising
Instead, andto shiftrightthat herargued splitof these sheissues.dispute any

law,so, ofof releaseanyand as a mattertime was undisputed,reporting pay
these was ineffective.rights

court, wassummary judgmentto the trialAs the matter was presented
thecontrolled bythe action directlyThe trial court foundcorrectlyproper.

172 1576(2009)Corp. Cal.App.4th [92of Watkins v. Wachoviacase
(Watkins).Cal.Rptr.3d 409]

aWatkins, signedtermination of her employment,In a plaintiff, upon
claims,claims, for enhancedexchangeinof all including wagerelease

1584.)at She pursued172(Watkins, p.benefits. supra, Cal.App.4thseverance
206.5, whichand that sectionarguedanyway,claims of overtimeunpaid

release claims for wagestofrom employeesemployers requiringprohibits
made,10 releaseinvalidated anyhas beenof those wagesdue unless payment

1584.)at(Watkins, p.172supra, Cal.App.4thfor wages.of claims unpaid
that thefindingcourt disagreed,Division Three of thisThe court andsuperior

10 a206.5, (a), the execution ofrequireshall notemployerstates: “AnSection subdivision
due,due, made as an advancewages become orright account of or toof a claim or onrelease

earned, required orwages been made. A releaseof those haswages paymentto be unlesson
theand void as betweenshall be nullprovisionsof the of this sectionexecuted in violation

aby employerthe is misdemeanor.”Violation of this sectionemployer employee.and the
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(Id.release 1587.)was effective. at Division Three held thatp. section 206.5
206,must be read in connection with section which an in arequires employer

condition, due,to withoutwage dispute all amounts concededpay, to be but
does not unconditionalrequire (Watkins,ofpayment amounts.11 atdisputed

1586-1587, Stix,Chindarah Pickpp. citing (2009)v. Inc. 171Up Cal.App.4th
exists,175].)796 “When a bona fideCal.Rptr.3d[90 thedispute disputed

‘due,’amounts are not and the bona fide can be settleddispute voluntarily
with a release and a if thepayment—even is for an amount less thanpayment
the total (Watkins,claimed thewages by 172employee.” supra, atCal.App.4th

1587.) (i)The release was enforceablep. because the received allplaintiff
due,which Wachovia conceded werewages (ii) she believed had ashe claim

for further overtime and (iii) shepay, voluntarily agreed to enhancedaccept
severance benefits in (Ibid.)for a release of allexchange claims.

The same here. Inanalysis Katzapplies summary judgment, didopposing
release, terms,not that the by its covered her claims. She diddispute also not

that she thedispute signed release in for the toagreement exchange right
awards, $25,000incentiveexercise and that she received over after exercising

the option.12

Katz contended that failed tosimply AirTouch shift andpay split reporting
which, Katz,time to waspay, according owed. She thatundisputedly argued

206.5,to section release ofpursuant any these claims was unenforceable.
This argument failed. There was no that AirTouchclearly question disputed
her to shift and timeright split These of were notreporting pay. types pay

owed, and Katz received consideration forundisputedly her dis-releasing
court, therefore,Theclaims. trial did not err theputed by finding release

effective and granting summary against Katz.judgment

11 206, (a), wages,Section subdivision states: “In case of a overdispute employerthe shall
article, thereof,pay, bywithout condition and wages, partswithin the time set this all or

due,by leaving employee mightconceded him to be to the all heremedies otherwise be
anyentitled to as to balance claimed.”

12 right onlyThe trial court found that optionKatz’s to exercise the for the award accrued
decision,upon signing agreement.the of the release As stated in the trial tentative thecourt’s

by grantsupported right post-termination longrelease “was the of a to exercise term incentive
byawards otherwise not due.” This issue went uncontested Katz below and was not raised in

brief,opening cursorily arguesher Inappeal. replybrief on her Katz for the first time that the
alreadyaward was a standard severance benefit earned and owed. We decline to advance an

(See (2005)argument timelythat was not made. Julian v. Underwriters Ins. Co. 35Hartford
747, 761, 648, Foods,903];Cal.4th fn. 4 Inc.Cal.Rptr.3d 110 P.3d Shade v. Innovative[27

847, 894—895,(2000)Marketing, Cal.App.4th Cal.Rptr.2dProducts Sales & Inc. 78 fn. 10 [93
' considered,“points reply goodraised in the brief for the time will be unlessfirst not364] [“

’ ”].)presentreason is shown for failure to them before.” Even if we were to consider Katz’s
untimely argument, any analysisnot factual with to evidence in theprovidedshe has citations

Thus,supportrecord to it. we are unable to reverse on this basis.
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Partially ImproperIII. The Fees Award WasAttorney

feesattorneyand Katz AirTouch’scourt ordered that Krofta payThe trial
$146,000 $140,000, that theirfindingand respectively,in the amounts of

the trialKrofta and Katz contendsection 218.5.byactions were governed
that the trial court should218.5. They arguecourt erred sectionby applying

instead, a awardhave feeswhich would precludedhave section 1194applied
ofin favor AirTouch.

at issue—for shiftsplit compensa-we found that both claimsPreviously,
1194, theand thereforeand time to sectionsubjecttion reporting pay—were

the of ourFollowing filingfees to AirTouch.anytrial court erred by awarding
review and deferredthe California Court grantedopinion, Supremeprior

Kirby.a related issue inaction in the matter ofdispositionfurther pending
1244,case, was53 Cal.4thKirby, supra, subsequentlyThe in thatopinion

issued, for reconsideration inthe matter was transferred back to usand instant
matter,Now, that dictates theKirbythe we findKirby. reconsideringoflight

1194, but the claimwas to sectionsubjectclaim for shiftsplit compensation
to section 218.5.13subjectfor time wasunpaid reporting

A. Sections 218.5 and 1194

exclusive,similar, functionallyand cover thoughSections 218.5 1194
for“In actionany broughtinSection 218.5subjects. provides, pertinent part:

benefits, oror health and welfare pensionthe of wages, fringenonpayment
contributions, fees and costsattorney’sthe court shall award reasonablefund

andfeesattorney’sthe if to the actionany requeststo prevailing party party
to. . . This section does not applycosts the initiation of the action.upon [f]

under Sectionfees are recoverable 1194.”attorney’saction for whichany
1194, to work(a) states: “Notwithstanding any agreementSection subdivision

minimum wageless than thereceiving legalfor a lesser wage, any employee
entitled toto the isemployeeor the overtimelegal applicablecompensation

of thisthe balance of the full amountrecover in a civil action unpaid
thereon, reason-minimum interestincludingor overtimewage compensation,

fees,able and costs of suit.”attorney’s

13 Court, thatthis courtFollowing Supreme partiesfrom the the notifiedtransfer of this case
of thejoint requesta for dismissalthey agreed the terms of a settlement and filedhad on

moot,However, appealthe it does notthe case would renderappeal. while settlement of
(2010)(See Bay Media LLC 187Co. v. New Timesrequire appeal.that we dismiss the Guardian

438, 445, 392].) at this extraordi­“Dismissal of the actionCal.Rptr.3dfn. 2Cal.App.4th [114
isstipulation partiesof thestage based on settlement ornarily proceedingslate of the

Furthermore,(Ibid.) may berequesta for dismissalmandatory.”discretionary rather than
(Ibid:, Superiorv. Courtcontinuing interest. Castropublica an issue ofdenied when case raises

1010, 1014, 865].) discretion to(2004) We exercise ourCal.Rptr.3dfn. 3Cal.App.4th116 [10
andmay their settlementpartiesthe effectuatedeny appropriate,the for dismissal. Ifrequest

followingthe trial court remittitur.dismissal of the case inobtain
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Thus, (assection 218.5 allows the to recover fees ifprevailing party
here)was the case fees at the theany of case.party requested beginning

1194, hand,Section on the other ais fees statute that allows“one-way” only
fees;a to recover a defendant does not theprevailing plaintiff prevailing get

1420,(2000)same benefit. (Earley v. Court 1428Superior 79 Cal.App.4th [95
(Earley).)Cal.Rptr.2d 57]

2000,Prior to section 218.5 did not when sectiononly 1194expressly apply
did not. The decision resolved the conflict between the twoEarley sections

thatby holding ostensiblysection 218.5’s broad to actionsdespite application
thefor of section to the exclusion of“nonpayment wages,” 1194 applied

section 218.5 when an minimum or overtimeemployee sought unpaid wage
(See 1429.)Earley, Earley79 at heldcompensation. supra, p.Cal.App.4th

that section embodied a clear of California’s1194 public policy enforcing
(79minimum and overtime laws for the of workers.wage protection

1429-1430.)at Section 1194’s ruleCal.App.4th pp. one-way fee-shifting
“was meant to to seek redress—and thus simulta­‘encourage injured parties

enforce minimum and overtime situations whereneously wage[the laws]—in
(Covenantotherwise would not find it economical to sue.’ Mutual Ins.they

318,(1986) 861].)”Co. v. 325Young (Earley,179 Cal.App.3d Cal.Rptr.[225
Therefore,1430-1431.) inat even if the was unsuccessfulsupra, pp. plaintiff

claims,minimum or overtime the couldwage prevailing employerpursuing
(Id. 1429.)not recover fees. at p.

2000,In the codified the of theholding Earley by addingLegislature
second of section “This section does not to actionany218.5:paragraph apply

which are recoverable under Section The Legisla-for fees 1194.”attorney’s
declared, the Labor Code ... doture “The amendments to Section 218.5 of

in, of, law,not constitute a but are the and thesechange declaratory existing
intended to reflect the of the Court of inholdingamendments are Appeal

2000, 876,Court[, (Stats. ch.v. 1420.”supra,] 79Earley Superior Cal.App.4th
11, 6511.)p.§

B. ImpactKirby’s

an action where to recoverplaintiffs soughtThe issue here is: Was this
in whichamounts of “minimum or overtimewage compensation,”unpaid

yes,We answered this questioncase section would govern? previously1194
the ambit ofand time fell underthat both shiftholding split reporting pay

However, Kirby.in ofchanged lightsection our answer has1194.

226.7, whichdealt a statute that is not at issue here—sectionwithKirby
anduringnot an to workemployeethat an employer may requireprovides

for such a violationremedyrest and that theIWC-mandated meal or period,
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.that the . . restday periodof ... for each workis “one additional hour pay
that226.7, (b).) The Court found(§ (a),subds. Supremeis not provided.”

(Kirby,nor section 218.5.to neither section 1194section 226.7 is subject
1244, the ofthe Court1248.) analyzed scope53 Cal.4th In so doing,supra,

218.5; here.ourboth sections and that analysis guides inquiry1194

terms, forto claimsnoted that its section 1194Kirby “[b]y applies
53 Cal.4th(Kirby, supra,minimum or overtimewages compensation.”unpaid
should bein that section 11941251.) Kirby arguedat Thep. plaintiffs

because,include 226.7 like minimum wage provisions,construed to section
amount, an obliga­section 226.7 “establishes a minimum payment imposes

(Kirby,antion and is based on important public policy.”upon employers,
1252.) this argument,53 Cal.4th at The Court rejectedsupra, p. Supreme

to from the “usualno reason when section 1194finding departapplying
“ ” or administra­(i.e.,of ‘the minimum “themeanings” legal wage’ statutory

fall”)not andmaytive floor below which an employee’s compensation
“ ” (i.e.,overtime “the and administrative‘legal statutorycompensation’

to one and one-half times their rate ofobligation regular paypay employees
(and thefor work in excess of hours a or 40 hours a week doubleeight day

in hoursrate for work in excess of 12 hours a or excess ofregular day eight
1252.)workweek)”).on seventh of a 53 Cal.4th atany day (Kirby, supra, p.

Thus, 1194,in order for a claim to fall under section it must seek unpaid
minimum or overtime as those terms arewage generallycompensation,

1252.)understood. at(Kirby, p.

218.5,As for section the court found that it did not in aKirby apply
“action,section 226.7 because a section 226.7 action is not one for‘brought

”the of the of sectionwages’ (Kirby,within 218.5nonpayment meaning
that,1255.)53 Cal.4th at The Court reasoned rather than ansupra, beingp.

action or is to ensure thatwages, designedsection 226.7protecting providing
”“ ofreceive meal and rest the ‘one additional houremployees pay’periods;

226.7, (b),in a for a mealremedyfor section subdivision isprovided simply
contrast,1255-1256.)or rest at In an action(Kirby,violation.period pp.

ofcovered section 218.5 is one on accountby “brought nonpaymentof
1256.)at(Kirby,wages.” p.

1. claimsSplit shift

here, thefollowing Kirby,to the direct issuesTurning applicability
reasonablyof claim for issection 1194 to shiftplaintiffs’ split compensation

A claim not the same as a claim for rest or mealobvious. shift” is“split
and mealOrder 4 excludes restperiod violations—Wage periodsexplicitly

11040,8,(Seethe shift. Cal. Code tit.Regs.,from definition of split §
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schedule,2(Q)subd. shift” is “a work which is[“split interrupted by non-paid
established the other than fidenon-working periods by bona rest oremployer,

meal periods”].)

Furthermore, violations,unlike a claim for rest or meal a shiftperiod split
claim is one to recover minimumbrought wageunpaid compensation—one
hour’s “at the minimum ... in thewage addition to minimumpay wage

8, 11040,(Cal. 4(C).)for that Code tit. subd. Theworkday.” Regs., §
is located in the “Minimum of 4.provision section OrderWages” Wage

703,(2001)v. Court 25 Cal.4th(People Superior (Laff) 728 Cal.Rptr.2d[107
323, 23 P.3d and aresection entitled to considerable[chapter headings563]

inweight Other in the sameinterpreting statutory language].) provisions
section address the most common minimumdirectly wage requirement—

a (Seeof certain minimum for all hours worked. Cal. Codepayment wage
8, 11040, 4(A), (B).)tit.Regs., subd. the shift in theReading split provision§

section,context of this the credible conclusion is that the is aonly provision
(See (2011)minimum Catlin v. Court 51 Cal.4thwage regulation. Superior

300, 135,304 245 P.3d in a statute should beCal.Rptr.3d[120 860] [words
context].)construed in their It meets the standard definition ofstatutory

“minimum enunciated in “the or administrative floorwage” Kirby: statutory
employee’s compensation may (Kirby, supra,below which an not fall.” 53

1252.)Cal.4th at p.

Thus, an action for of shift' is governed byrecovery split compensation
section and not to section 218.5. Although1194 isaccordingly subject

toKrofta’s and Katz’s shift claims were and fruitlesssplit misguided attempts
owed,recover minimum that were not should not have resulted inthiswages

a fees award in favor of AirTouch. A defendant cannot recover feesprevailing
1429.)at(Earley,in an action under section 1194. supra, Cal.App.4th p.79

2. time claimsReporting

claimsheld that time were also to sectionsubjectWe previously reporting
timeThe reason for this was that shift andholding1194. split reporting

a to enforce minimumutility, serving pay requirements.claims have similar
function, overtime and minimumTheir and their intertwined withrelationship

follows;laws, the Court asbywaswage previously explained Supreme
thatone of a isremedy“Overtime is suchpay only example dual-purpose

but also has a corollary purposeintended toprimarily compensate employees,
aconduct. and servepayof shaping employer Reporting-time split-shift

In addition to employees,similar dual function. compensating...[][]
notice andand ‘encourag[e] properreporting-time split-shift pay provisions

schedul-. an device for enforcing proper. .scheduling appropriateare][and ”hours and minimum requirements.’consistent with maximuming pay
1111-1112.)at40 Cal.4thsupra, pp.(Murphy,
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however, claim subjectbe held that a isIn of it cannotKirby,light
(Seeto enforce minimum requirements.to because it seeks paysection 1194

Instead,1244, minimum1252.) it must seek unpaid53 Cal.4thKirby, supra,
is not(Ibid.) A time claimor overtime reportingwage compensation.

rather, time compen­to seek minimum or overtime wages; reportingdesigned
8,(Cal. Code tit.Regs.,is “at the rate ofregular pay.”sation employee’s

11040, Therefore, not authorize an award of5(A).)subd. section does1194§
a time claim.fees to an who onattorney prevails reportingemployee

to aSince section is not does section 218.5 apply1194 applicable,
does, action fortime claim? We determine that it because anreporting

(Seeof wages.time is one on account ofbrought nonpaymentreporting pay
from a1256.)53 at A time action differsKirby, Cal.4thsupra, p. reporting

218.5);(whichclaim for and meal break violations is not to thesubjectrest §
of a time claim is for of aswages,gravamen reporting nonpayment opposed

(Seea atKirby,to an failure to mandated break period.employer’s provide
[“[Sjection a choice1256-1257 226.7 does not lawfulgive employerspp.

an hour ofbetween either meal and rest breaks or additionalproviding pay.
an notAn failure to additional hour of does formemployer’s provide pay part

violation,of a section and an additional226.7 of anemployer’s provision
ofhour does not excuse a section 226.7 violation. The failure topay provide

226.7.”].)meal and rest breaks is what a violation of sectiontriggersrequired

break,a failure a toUnlike to meal or rest it is not a violationprovide legal
decline to an to than half the orwork or to furnish less usualput employee
scheduled thework. It that theday’s simply requires employer pay employee

timefor time. An who suit to collectreporting employee brings reporting
218.5,toseeks obtain The claim is thus to sectionunpaid wages. subject

which allows the to recover fees.attorneyprevailing party

C. Application

Krofta and Katz were ordered the trial court to AirTouch’sby pay
$146,000 $140,000,fees in the amounts of and Becauseattorney respectively.

218.5,the trial court found that both claims were to section the courtsubject
undertake thedid not to fees between those awarded for defense ofapportion

shift claims and those awarded for defense of the time claims.split reporting

above, (the statute) doesAs section 218.5explained two-way fee-shifting
(the statute) Sectionnot when section 1194apply one-way fee-shifting applies.

for which attorney’s218.5 states: “This section does not to actionanyapply
the wasfees are recoverable under Section Since shift claimonly split1194.”

whether,1194,to we decide in the context of sectionsection mustsubject
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218.5, action” means civil action in which fees are“any any attorney
1194,recoverable under section or whether anyaction” means“any simply

cause action.of

Either is feasible based on the of the statuteinterpretation language
itself. “If the is and ofstatutory language ambiguous differingsusceptible
constructions, we infer that the intended anmay reasonably legislators

and workable results rather than one result­interpretation producing practical
(2008)in mischief or Santa Monica v. 43ing absurdity.” (City Gonzalezof

905, 483, 1027].)Cal.4th P.3d In accor­919 182Cal.Rptr.3d[76
construction,dance with this rule of we conclude that action”statutory “any

in section 218.5 refers to of action.”any “cause

A conclusion—that action” means civil action”—wouldcontrary “any “any
be much more to result in mischief or To take anlikely absurdity. example,

A, who first files one civil action for overtimeEmployee unpaid compensa-
tion and then a civil action for face aregular wouldseparate unpaid wages,

Meanwhile,adverse fees award in the second lawsuit.attorneypotential
B, who files a civil action claims for bothEmployee single asserting unpaid

overtime and would not be tounpaid regular wages, subjectcompensation
award,adverse even if he or she loses on both claims. ifany Conversely,fees

action,” Baction” means cause of both A and“any “any EmployeeEmployee
a andare to adverse fees morepotentially subject awards—clearly practical

result.equitable

Therefore, the trial court must determine the amount of reasonable attorney
action,fees to AirTouch for defense of the time causes ofawardable reporting

for the of action asfees incurred causesapportioning separate appropriate.14
124,(See (1979)Metals Co. v. 25 Cal.3d 129-130Reynolds Alperson [158

1, fees]; AkinsP.2d of v.[discussing attorney599Cal.Rptr. apportionment83]
1127,(2000)Rent-A-Car Co. 1133Enterprise Cal.Rptr.2d79 Cal.App.4th [94

1073,448]; (2005)Inc. 126Erickson v. R.E.M. Concepts, Cal.App.4th
39].)1083-1084 Cal.Rptr.3d[25

Is NotPrejudice Appealable.IV. The Denial Without Classof Certification

authorizes a class action “whenCode of Civil Procedure section 382
interest, of ormanyone of a common or general persons,the isquestion

14 $1,973.23 againstamount ofawarded AirTouch costs in theseparatelyThe trial court
$4,412.25 only argue against the fees award and do notagainst AppellantsKatz.Krofta and

event,costs, is, anyon which inwith the award of costs. We therefore do not reversetake issue
(1998)Enterprises, Inc. 17 Cal.4th 985compelled by [73a result Murillo v. Fleetwood

682, 858], not toone-way fee-shifting provisiona was foundCal.Rptr.2d P.2d in which953
recovery by prevailingthe defendant.prohibit of costs
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numerous, them alland it is to bringwhen the are impracticableparties
Stores, Inc. v.Drug Superiorthe . . . .” As discussed in Sav-Onbefore court

906,319, 194],P.3d(2004)Court 34 Cal.4th 326 96Cal.Rptr.3d “[t]he[17
both anthe burden to establish the existence ofcertification hasparty seeking

of interest classcommunity amongascertainable class a well-definedand
of embodies threemembers. The interest’‘community requirement[Citation.]

fact; (2)common(1) of law or class represen-factors: predominant questions
class; (3)and classtatives with claims or defenses of the representa-typical

tives who can the class.adequately represent [Citation.]”

conducteda denial of a motion for class certification isAn fromappeal
(Gattusostandard of review. v. Harte-Hanksunder an abuse of discretion

554, 468,(2007)Inc. 42 Cal.4th 575 169 P.3dShoppers, Cal.Rptr.3d[67
will not be889].) A substantial evidenceruling by generallysupported
or relied on erroneousdisturbed unless the trial court used criteriaimproper

429, 435-436(Linder (2000)v. Oil Co. 23 Cal.4thlegal Thriftyassumptions.
179, 27].)2 P.3dCal.Rptr.2d[97

note that been found underWe denial of class certification has proper
(Seeto those here. Soderstedt v. CBIZcircumstances similar presented
133,(2011)Southern LLC 156California, 197 Cal.App.4th Cal.Rptr.3d[127

evidence trial court’s that failedfindingsupported appellants394] [substantial
to meet burden of were class We doshowing they adequate representatives].)
not consider the of the trial court’s order classdenyingappropriateness
certification, however, the denial The courtbecause was without prejudice.
made clear that would be able a new motion.bringtoplaintiffs

cases, (Seethe finalIn most is allowed fromonly judgment.appeal
Proc., 904.1.)Code Civ. final rule “a fundamentalThis “one isjudgment”§

of that of intermediate rulings byreviewprinciple appellate practice prohibits
until final resolution of the case. ‘The is thattheoryappeal piecemeal

andand in a action would bedisposition single oppressivemultiple appeals
the finaland that a review of intermediate should awaitcostly, rulings

” (2001)(Grisetof the case.’ v. Fair Political Practices Com. 25disposition
688, 149, 43].)Cal.4th 23 P.3d697 Cal.Rptr.2d[107

“deathAn to the one final rule is found in thejudgmentexception
(In 751,(2011) Cal.4th 757Baycolknell” doctrine. re Cases I & II 51 [122

153, (1967)Daar Cab Co.(Baycol),248 P.3d v. YellowCal.Rptr.3d citing681]
724, 732].) that67 Cal.2d 433 P.2d This doctrine provides695 Cal.Rptr.[63

claims, thea to individual butan order which allows plaintiff pursue prevents
action, a finalthe claims as a class is treated asmaintainingfromplaintiff

757.) The order is immediatelyatjudgment. (Baycol, supra, p. appealable
(Ibid.) Anthe death knell for the class claims.”because it “effectively r[ings]
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the the class or its claims is not immediatelyorder that limits ofscope
an order that terminates class claims isentirely appealable.”appealable; “only

(Id. that without the758.)at The death knell doctrine assumes possibilityp.
incentive to claims toof a the lack therecovery, plaintiff may pursuegroup

(Ibid., citingthe denial of class certification.final and thenjudgment appeal
463, L.Ed.2d(1978)v. 437 U.S. 469-470Lybrand Livesay&Coopers [57

Thus,351, class claims are2454].) the doctrine whenonly applies98 S.Ct.
survive, when a finalbut the individual claims notterminated plaintiff’s

action) willall claims the individual(including plaintiff’sjudgment resolving
758-759.)a matter of course. at(Baycol, pp.follow as

certification. nowTheyAll moved for classcollectivelynamed plaintiffs
a death knell. Wetheir motion constituteddenyingthat the orderargue

The remainingThe death knell has not sounded.yet plaintiffs’disagree.
terminated. Because theclass certification has not beentoability pursue

are free to movewas without the remaining plaintiffsdenial order prejudice,
(1968)(See v. 26­Coughlancertification Chambreauagain.for class

3 712, in itsterm ‘without prejudice,’718Cal.App.2d Cal.Rptr. [“The[69 783]
on itsdecision of the controversymeans that there is nogeneral adaptation,

merits, much to anotherthe in assubject litigation openand leaves whole
The ofadvisabilityif no suit had ever been brought.”].)asapplication
and their tolawyersa course of action is left for plaintiffssuchfollowing

decide.

weone final rulejudgment applies,since no to theAccordingly, exception
(1994) 8 Cal.4th(See v. MarralleJenningsthis of the appeal.dismiss portion

275, 1074];121, Farwell v. Sunset Mesa876 P.2d126 Cal.Rptr.2d[32
1545,Assn., 1551-1552(2008)Inc. 163 Cal.App.4th [78OwnersProperty

666].)Cal.Rptr.3d

DISPOSITION

in the“costs”awardingKroftaagainst [sic]The of the judgmentportion
to determine$147,973.12 with directionsreversed and remandedof isamount

defense ofto AirTouch forfees awardableattorneyamount of reasonablethe
Katzthe againstThe of judgmenttime cause of action. portionthe reporting

$144,412.25 andis also reversedofin the amount“costs”awarding [sic]
feesattorneyof reasonabledetermine the amountdirections toremanded with

of action. Thetime causedefense of the reportingto AirTouch forawardable
in all otherare affirmed respects.judgments
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for classof the motiondenial without prejudicefrom theThe appeal
is dismissed.certification

onare to bear their own costs appeal.The parties

Ashmann-Gerst, J., Chavez, J.,and concurred.


