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Opinion

is whetherhereSCOTT, The principalquestion presentedP. J.Acting
against wagesan debtto set off employee’shas the rightan employer
also considerdischarge. Wethe employee’sdue the employee upon
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to setoff was prop-whether an who exercise such aemployer attempted
pursuantto for wilful of toerly subjected penalties nonpayment wages

Labor Code section 203.

Eileen was Robertemployed by appellantBarnhillRespondent
3, 1975,from until& as a March De-Company bookkeeperSaunders

12, In she note incember 1977. October 1977 executed a promissory
$587.50in interest.favor of the amount of at 10 Onappellant percent

face, onthe note “To be deduction or de-paid byits states payroll
agreed appellantmand.” the that wouldSubsequently, parties orally

$37.50deduct from Barnhill’s two weeks.wages every

12, 1977, reasons not rel-Barnhill was on December fordischarged
$475date,On that the balance due the note was plusevant herein. on

interest, $475.two weeks When sheand Barnhill was owed orwages,
check, a net zerowent to her she was stub with a balancepick up given

$442.46a theagainstvarious deductions setoff bal-indicating including
theance on note.owing

anAfter a or-hearing,She to the Labor Commissioner.complained
review of that order inAppellant soughtder in her favor was issued.

(see Code, 98) judgmentAfter a trial de novo Lab.superior court. §
$475 plusin in the sum of for wages,was entered favor of respondent

$1,096.25 to Labor Code section 203.in penalties pursuant

A. The Setoff

in “If anpart:section 201 relevantprovides employerLabor Code
at the time ofunpaidearned andemployee, wagesan thedischarges

immediately.”are due anddischarge payable

201, it wassection en­notwithstandingcontends thatAppellant
due her.to it theagainst wagesoff debtrespondent’stitled to set

princi­“the establisheddescribed asof has beenThe setoffright
mutual debtsinvolvingto a transactionthat either partyinple equity
entitledbalance, orowing onlyhimselfholdingcan strike aand credits

(1974) 11Bank Cal.3dFargov. Wells(Krugerthe net difference.”to
441, 1266].) The449, 65 A.L.R.3d521 P.2d352, Cal.Rptr.362 [113

setoff, princi-but onauthorizing generalnot on statutesright depends
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(Id., 363.) However, to setoff isof at a creditor’spies p. rightequity.
absolute, tonot and be restricted limitationsmay by imposedjudicial

(Id., 367.)a state debtors. atuphold protecting p.policy

In a bank’s was in herKruger depositor delinquent paying
Master bill. At issue wasCharge whether the bank could exercise its

account,equitable of setoff herright against when all monieschecking
in that account came from state insurance anddisability unemployment
compensation, funds from orexempt attachment execution. The court

setoff,held the fromdeposits immune that to setoffreasoning permit
would frustrate the inLegislature’s those benefitsobjectives providing
and themprotecting from seizure creditors. In itsby support of conclu­
sion, the states,court looked to the law of other in Financeparticular

(1966)Acceptance v. Breaux 160 Colo. 510Company 955],P.2d[419
a Colorado Court decision whichSupreme holds that an can­employer
not set off the employee’s obligations on notespromissory against
exempt due Thewages him. court cited with the Coloradoapproval
court’s statement that the view is that themajority toright exemption

attachment,from execution or willgarnishment be andrespected pro­
tected offset,without to theregard of and that theright creditor will
not be allowed to defeat the with aexemption demand the debt-against

claim,or’s even suchthough demand would otherwise be as agood
counterclaim or 369.)setoff. 11(Kruger, supra, Cal.3d at p.

case,the in thisAnticipating question the court added the fol­Kruger
lowing footnote: “Several California cases have permitted toemployers
set off debts themowing by employees theagainst employee’s wages.
(McDaniel (1968) 356,v. etc.City San Francisco 259 Cal.App.2dof
365 Cal.Rptr. Patterson v.384]; (1931)Henderson T. & R. Co.[66
112 48 P. seeCal.App. 304]; Division Labor Law[296 of Enforcement

(1962) 337,v. Barnes 205 350Cal.App.2d v.Cal.Rptr. 55]; People[23
(1930)Porter 107 Cal.App. Supp. 782 P. 22].) one halfAlthough[288

of (seeiswages exempt from attachment and execution Code Civ.
Proc., 690.6), these cases do not discuss the of the staterelationship§
policy setoff,for this theproviding exemption to assertion ofemployer’s
nor recognize that the view inmajority other is thatjurisdictions

(Seeare not to setoff.exempt wages subject Finance Com­Acceptance
(1966) ....) not, therefore,v. Breauxpany 160 Colo. 510 We do

regard these decisions as a California ruleestablishing asser­permitting
(Id., 369,tion of against 25.)setoffs at fn.exempt property.” p.
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ofthat "... one halfthe court’s statementKrugerWe note that
Proc.,(see Code Civ.is from and executionwages exempt attachment
in ef-690.6), version section 690.6 then...” was not accurate. The of§

While atand execution.fect between attachmentactually distinguished
execution, of afrom all earningsleast one-half waswages exemptof

from oflevyhis were exemptdebtor received for servicespersonal
487.020,now in sectionexemption appearsattachment.1 This absolute

Proc.,(Code Civ.(c), law.subdivision of the state’s attachment
1, 1977.)1974, 1516, 9,et Jan.operative487.010 Stats. ch.seq.; §§

487.020, (c), from attachment com-exemptsSection subdivision “[a]ll
forbya anpensation paid employee employeror to defendantpayable
aswhether denominatedpersonal performed by employeeservices such

commission, bonus, whenotherwise.”wages, Unquestionably,orsalary,
her immune fromrespondent wageswas all the due weredischarged,

attachment.2

is insurestatutes towage exemptionthe state’spolicy underlyingThe
his or herthe debtor andthat of the debtor’sregardless improvidence,
of living,maintain a basic standardmoneywill retain tofamily enough

a mem-productivea fair chance remainso that the debtor have tomay
(1958)v. Johnsonber the Paint Productscommunity. (Perfectionof

Moreover, due739, fundamental829].)164 741 P.2dCal.App.2d [330
attachment exemption.underlie theprocess prejudgmentconsiderations

itwould letbyto setoffrespondent’s wagesreachPermitting appellant
do attach-byit nor other creditor couldwhat neitheraccomplish any

that exemption.legislative policy underlyingment and would defeat the
owingWe is entitled to a setoff of debtsconclude that an notemployer

it due that employee.anby against any wagesemployee

“(a)provided part: Exceptof Civil as1Code Procedure section 690.6 then in relevant
Code,provided earningsin 11489 of the ofSection of the Welfare and Institutions all

personal exempt levythe ofdebtor received for his services shall be from attachment
filing (b)provideda for in orexemptionwithout claim as Section 690.50. One-half[11]

States,greater portion by earningssuch as is allowed statute of the United of the of the
dayspersonal any pre­debtor received at time 30 nextfor his services rendered within

682.3,ceding withholding exemptby employerthe date of a the under Section shall be
filing exemption providedfrom execution without a claim for as in Section 690.50.”

1972, 43, 1,(Stats. 61.)p.ch. §
2Furthermore, wages exempt by aof from executionmore than one-half her were

judgment wages automatically exempt fromSeventy-five percent werecreditor. of her
garnished herjudgment up percent25 ofexecution. While a creditor could have to

wages, sought anmightthat her had she additionaleven amount have been returned to
wages necessary for use or that of herexemption on that her were herthe basis all

560,(1973) 296].)(Raigoza Sperl Cal.App.3d Cal.Rptr.34 563family. v. [110
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B. The Penalty

$1,096.25The trial court awarded inrespondent time“waiting penal-
($43.85ties” topursuant Labor Code section 203 for 25per day days).

section provides in relevant “Ifpart: an employer fails towillfullyThat
pay, reduction,without abatement 201,or in accordance with Sections

202,201.5 and of anany wages who isemployee discharged or who
quits, the of suchwages shall continue asemployees a from thepenalty
due date thereof at the same rate until or until anpaid action therefor

commenced;is but such wages shall not continue for more than 30
days.”

Appellant contends that should notpenalties have been imposed,
because it had a faithgood defense to respondent’s claim.wage

The ofpurpose section 203 is to thecompel ofprompt payment
earned the section is to bewages; a reasonable butgiven strict construc-
tion. (Oppenheimer (1957)v. Sunkist Growers 153 Cal.App.2d Supp.
897, 898-899 P.2d In116].) (1919)v. 40Singh Cal.[315 Manford

700,App. 702-703 the844],P. court said with respect to a prede-[181
cessor of section 203: statute should have reasonable con-“[T]he
struction. Its is to thedesign protect and to theemployee promote wel-
fare of the .. But it is to be observedcommunity.. that the most
formidable objection to the statute derives its force from theprincipal
supposed of ahardships case wherein thehypothetical is with-employer
out fault or the is ofemployee guilty culpable conduct. The statute is
not subject to such Itreproach. contemplates that the shall bepenalty
enforced an who isagainst at fault. It must beemployer shown that he
owes the debt and refuses to it. He is riot deniedpay defenseany legal
to the validity of the claim.”3

However, statute,to be at fault within the of themeaning the em-
ployer’s refusal to need not be based apay on deliberate evil topurpose
defraud workmen of which thewages knows to be due. Asemployer

203,used in section “willful” means that themerely employer intention-
failed orally refused to an act which was to beperform required done.

jurisdictions,3We note inthat a number of an disputehonest parties,between the or
uncertainty on part employer, due,the of the as unpaid wagesto the amount of has
been held to constitute a valid defense to an statutory penaltiesaction for for nonpay­

606, Here,(Annot. (1963) however,632.)ment. 90 A.L.R.2d disputethere is no as to
wagesthe unpaidamount of due.
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(Davis (1940) 269, (Ital­v. Morris 37 274 P.2dCal.App.2d 345].)[99
added.)ics

Davis, miningthe members of aagainstIn was renderedjudgment
a sectionsuperintendent’s unpaid wages, plusfor the minepartnership

pay203 the that their failure topenalty. appeal, partners arguedOn
since, faith, superintendentwas not wilful in believed the wasgood they

a who contributed his services rather than an There-partner employee.
fore, reasoned, the was not warranted.they penalty

The noted that the evidence as to the superintendent’s employ­court
conflict,ment in but found substantial evidence that thestatus was

that the were not inpartnerswas not a andsuperintendent partner,
{Davis, 37 Cal.­partner.faith in that he was agood claiming supra,

words,274.) In before trial court wasApp.2d p. disputeat other the the
fact, thatone of and the evidence that court’s determinationsupported

pay.the had no factual basis for their refusal toemployers

contrast, undisputed. Respon-In in the essential facts arethis case
she a debt. Theappellantdent was owed and owedwages by appellant,

did appellantbefore the trial court was one of law: have aquestion
to set off the debt the There was no contentionright against wages?

that did not entertain a faith belief that it was entitledappellant good
a have that the trial court cor-to such setoff. we concludedAlthough

had such at the time the statedetermined that norectly appellant right,
of the law in that was not clear. In v. Sunkistregard Oppenheimer
Growers, 899,at in a discussion ofCal.App.2d Supp. page153supra,

201, 202, 203, ofLabor Code sections and the court stated: “‘Statutes
the tocompel employerthe character under discussion are intended to

who was ei-the earned of anpay promptly regularly wages employee
accord; athey giventher or who of his own must bedischarged quit

construction,reasonable, strict, literaland theiralthough necessarily
held, tomay strong equitableit has beenenforcement, yield defenses.’

(56 761.)” (Italics added.) is an equitableC.J.S. The doctrine of setoff
Moreover,(See 360.)11 at severalp.Cal.3dprinciple. Kruger, supra,

Courts the view that setoffsAppeal expressed against employees’of had
the court itself seemed to thatKruger suggestwere andwages proper,

(See discussedKruger,least some of setoff. fn.rightan had atemployer
ante, 5.) appellantthat thatp. given uncertainty,at We conclude

that setoff was andproper pay-not be forpenalized believingshould
toattemptrequired. Accordingly, appellant’sment of notwages

within thewageswilful ofnonpaymentexercise a to setoff was notright
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203,of Labor Code section and the of wasmeaning imposition penalties
inappropriate.

is reversed with to theJudgment respect of andimposition penalties,
the court directed to enter Injudgment penalties. all other re-denying
spects, is affirmed. Each to itsjudgment party bear own costs.

J., J.,andFeinberg, Barry-Deal, concurred.


