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Opinion

Cable, (TimeWarner Inc.CORRIGAN, worked for TimePeabodyJ. Susan
Warner), biweekly paychecks,a She receivedas commissioned salesperson.

and commission wagesinhourly wages every paywhich included period
forPeabody workingAfter stoppedotherevery pay period.approximately
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Warner, sued,she wageTime various and hour Timealleging violations.
theWarner removed matter to federal court and successfully moved for

summary Peabodyjudgment. appealed.

theAt of the United ofStates Court for therequest Ninth CircuitAppeals
Cable,(Peabody v. Time Warner (9th 2012)Inc. Cir. 689 F.3d 1134 (Peabody);

Court, 8.548),Cal. Rules of rule we consider whether an employer may
attribute commission in onewages to otherpaid period inpay pay periods

toorder California’ssatisfy We thecompensation requirements.1 conclude
isanswer no.

I. BACKGROUND

15, 2009,From 2008July Mayto aPeabody was Time Warner account
executive theselling onadvertising cable televisioncompany’s channels.

week, $769.23other TimeEvery Warner in thehourlypaid wages, equivalent
hour,$9.61of aper assuming 40-hour workweek. About every other pay

Time Warnerperiod, commission under itspaid wages account executive
compensation plan.

suit,In her class action Peabody (1) shealleged: worked 45regularly or
week,more hours but was never overtime sheper paid wages; (2) occasion-

week,worked more than 48ally hours less thethan minimumper earning
in those weeks shewage when was paid only (3)and duehourly wages; to

2009,Time Warner’s aimplementation of new compensation in Marchplan
she not thewas all of commission owed onpaid wages her andJanuary
February sales. She also sought2009 latestatutory for thepenalties payment
of wages and for itemized wage statement violations.2

Time Warner removed the matter to federal andcourt sought summary
that,judgment. commissionConcerning wages, it noted under all versions of

“1 The Ninth the satisfyCircuit framed asissue follows: ‘To compensationCalifornia’s
requirements, employer averagewhether an can employee’s paymentsan commission over

”pay periods equitablecertain when it employeris and for (Peabody,reasonable the to so.’do
1135.)supra, p.689 F.3d at order question using languageOur reformulated the proposed by

“MayTime Warner: an employer, consistent with compensationCalifornia’s requirements,
an employee’s paymentsallocate pay periods theycommission to the for which were earned?”

questionWe the (Cal.restate to conform to the at in underlyingfacts issue the matter. Rules of
Court, 8.548(f)(5).)rule

2 Code,(Allegations [overtime],offor violations Lab. wage;§§510 [minimum1194 see Lab.
Code, 2006, 230,(Stats. 1,former 1182.12 p. [applicable wage§ $8ch. 2078§ minimum was

hour])],per [payment wages201 of upon discharge], payment wages],203 of 226[late
statements]; subsequent statutory Code.)[itemized unlabeled tocitations are the Labor
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onlyearned a commission upon“account executiveanits compensation plan,
order; (2) broadcast of(1) of theof three events: procurementthe occurrence

the client.” Commis-(3) the revenue fromcollection ofadvertising; andthe
owed untilneither earned norsales wereFebruaryand 2009sions for January

satisfied, afterwhich did not occur until adoptionconditions wereadditional
Thus, correctlythe werecommissionsthe plan.of March 2009 compensation

with the operative plan.accordanceinpaid

overtime, regularlythat Peabodydid notTime Warner disputeAs to
that fellarguedovertime. It sheweek and was no45 hours per paidworked

notand thus wasexemption“commissioned employee”within California’s
8, 11040,(Cal. Code tit.Regs., §entitled to overtime compensation.

that an employee’sother3(D).) among things,The exemption requires,subd.
{ibid..),1/2) the minimum(1 wage”one-half timesexceed one and“earnings

i.e., that most of Peabody’sWarner acknowledgedhour. Time$12 per
Itfor than that amount.and were lessonly hourly wagesincludedpaychecks

however, biweeklyfrom thethat should be reassignedcommissionsargued,
thatto It reasonedin were earlierthey pay periods.whichperiods paidpay

for which“monthly periodattributed to paythe should be thecommissions
thisthe in(Italics added.) Attributing wagescommissionwere earned.”they

minimum earnings prong.manner would thesatisfy exemption’s

that commissionattributingAs Time Warnerwages, arguedto minimum
was,mean alsoPeabody’sthis wouldwages necessarily compensationin way

times, than wage.at all the minimumapplicablehigher

First, it that thedeterminedgranted summary judgment.The district court
owed,earned, and notwere not thusand commissionsFebruary 2009January

Second, it thatof new concludeduntil after theadoption compensation plan.
in one biweeklyattribute commission wages paid payTime Warner could

the California’sfor of satisfying compen-to other pay periods purposeperiod
conclusion, rejectedIn of the court Peabody’sthislightsation requirements.

claims, herand as well as other claims.wageovertime minimum

(Peabody,the claim.wagesCircuit affirmed as to commissionThe Ninth
determined, however,1135, the1.)fn. that underlyingF.3d at Itp.689supra,

canof whether commissionsPeabody’sissues was theremaining “question
month, mustof or whether the commissionsthe course abe allocated over

werein the commissions paid.”counted toward the whichonly pay periodbe
(Id. law,caseclear in California1135.) Finding controllingno precedentat p.

(Ibid.)court to answer that question.the Ninth Circuit asked this
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II. DISCUSSION

construingWe settled when statutes and withapply principles begin
“is clear ourthe text. If it and ends.” v. Kennethunambiguous inquiry (Murphy

Productions, 1094, 880,Cole (2007)Inc. 40 Cal.4th 1103 Cal.Rptr.3d[56
155 P.3d conditions of are(Murphy)) governing employment284] “[Statutes
to be (Ibid.;construed in favor of see Brinkerbroadly protecting employees.”

1004,(2012)v. Court 53Corp.Restaurant Cal.4thSuperior 1026-1027 [139
315, end,(Brinker))273 P.3d To that we construeCal.Rptr.3d narrowly513]

the theiragainst “and is limited toexemptions employer, thoseapplication
and within their terms.”employees plainly unmistakably v.(Nordquist

555,(1995)Co. 32BroadcastingMcGraw-Hill 562Cal.App.4th [38
221]; 785,see (1999)v. Yosemite Water Co. Cal.4thCal.Rptr.2d 20Ramirez

844, 2].)P.2d794—795 978 We these sameCal.Rptr.2d employ principles[85
to thewage by (IWC).3orders Industrial Welfarepromulgated Commission
(Brinker, 1027.)at p.

510, (a),Under section subdivision who in“work excessemployees
of hours in one ineight workday ... of 40 inexcess hours oneany[or]

(See 4,workweek . .. shall be” overtimepaid compensation. Order No.Wage
[same].)subd. 3(A) must such “at theEmployers compensate rateemployees

of no less than one and one-half thetimes of[employee’s] regular rate pay.”
510, 4,(§ (a);subd. see OrderWage 3(A) [same].)No. subd. The commis­

however,sioned theemployee provides that overtimeexemption, provisions
“shall not to any employee (1whose exceed one and one-halfapply earnings
1/2) dietimes minimum if more than half thatwage of employee’s compen­

4,sation commissions.” Order subd.represents (Wage 3(D).)No.

Time Warner contends anPeabody is commissionedexempt Inemployee.
on theresponse, Peabody i.e.,focuses exemption’s minimum earnings prong,

hour,whether $12her exceededearnings or “one and . . .one-halfper times
4,the minimum wage.”4 (Wage 3(D).)Order No. subd. It is thatundisputed

the Thus,of her were less thanmajority paychecks for that amount. the only
the couldway be satisfied isprong if commission wages in onepaid biweekly

can bepay attributed toperiod other Inperiods. thatpay arguing they may,

3 The the agency empoweredIWC “is state wage governingto formulate orders employment
2004,in LegislatureCalifornia. The defunded the wage[Citation.] IWC in however its orders

1102,(Murphy,remain in supra, p. 4.)effect.” 40 wageCal.4th at fn. IWC No.order 4-2001
4),(Wage salespersons agents, (Cal.Order No. which covers appliesand sales Regs.,here. Code

8, 11040, 2(0).)tit. subd.§
4 arguesTime exemption’sWarner the prong Peabody’ssecond satisfiedwas because

wages representedcommission percent77 of her overall compensation. opinionWe noexpress
concerning this contention.
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that, aPeabody paycheckit issuedcontends althoughTime Warner primarily
weeks, a whenmonthly payused(1) period payingit permissiblytwoevery

of theearningsin to determine for(2) purposesorderwages, andcommission
not to the inpay periodsshould be attributedwagescommissionexemption,

inthe of the monthly periodinstead to weekswere butpaid,which they
Time fails to persuade.were earned. Warnerwhich they

204, subdivisionneed detain us Sectionlong.first contention notIts
. earned in204(a)) any any. .(a) (section wages by personprovides, “[a]ll

. . . .”each calendar monthduringare due and twicepayableemployment
by every“all labor ofemployeesamounts forWages performedinclude

the standard ofbyamount is fixed or ascertainedwhether thedescription,
200,basis, (§oftime, task, other method calculation.”commission orpiece,

words, includingall commis­added.) wages,In other earned(a),subd. italics
sions, semimonthly.than Limitedless frequently exceptionsmust be nopaid

aexist, knows to establishthat the howdemonstrating Legislaturedo
executive,do (§§ 204(a)it towhen wishes so.perioddifferent payroll [certain

administrative, car sales­and 204.1employees], [commissionedprofessional
1107.)40 at p.Cal.4thMurphy, supra,seepersons];

(DLSE)of Labor Standards EnforcementTime Warner notes the Division
calculate the amount owedhas that whichprogramsobserved “[c]ommission

Relations,(or often)a common.”5 of Industrialonce month less are (Dept.
2,9, 2002) added.)(Dec.DLSE Letter italics Thisp.No. 2002.12.09-2Opn.

however,statement, of Itmonthly periods.does not connote approval pay
(1) are not earned or owed untilmerely acknowledges that commissions

satisfied, (2) oftenhave been and such satisfactionconditionsagreed-upon
case,ina or less For as thisoccur on basis.may monthly frequent example,

a beforemayan of client’semployment agreement paymentrequire receipt
a routinelyare earned. If client itsadvertisingcommissions on soldany pays

month, and owed aof each commissions will be earned oncebills on the 15th
contravention ofmonthlymonth. this not create a inpay periodYet does

summarize,To 204204(a). semimonthlysection section establishes pay
inwages anythere is no to unearned commissionobligationbutperiods, pay

earned,have even ifare owed when beenonly theyCommissionspay period.
it is on or less basis.monthly,a quarterly, frequent

wagesnext Time contention that commissionWe consider Warner’s
be to toperiodsin attributed otherperiod may payonepaid biweekly pay

Time Warnersatisfy earnings Specifically,the minimumexemption’s prong.

“ ‘5 laws, includingempowered enforce labor IWC“agencyThe is the to California’sDLSE
‘‘ “’ ,letters, controlling . do“while not . .wage opinionThe DLSE’sorders.” [Citation.]

mayjudgment litigantswhich andbody of and informed to courtsexperienceconstitute a
’’ ” 1029, 11.)(Brinker,guidance." supra, p.53 Cal.4th at fn.forproperly [Citations.]”resort
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commissions,that which wereargues Peabody’s on thealways paid final
month,of eachbiweekly should be attributedpayday to the weeks of the

$2,041.33month. Forpreceding it contends theexample, in commission
26, 2008,it on Novemberwages paid should be attributed to the four

minimumworkweeks of October 2008. Time Warner’s to theability satisfy
on itsearnings hinges to attributeprong ability commissions in this way.6 We

conclude it not do so.may Whether the minimum is satisfiedearnings prong
on the amount ofdepends wages actually in apaid Anpay period. employer

not attributemay in onewages paid to apay period to cure aprior pay period
shortfall.

This theinterpretation narrowly construes exemption’s language against
the with an towardemployer eye (Ramirezprotecting v. Yosemiteemployees.

Co.,Water supra, 20 Cal.4th at 794-795.) It is alsopp. consistent with the
of the minimumpurpose earnings requirement. Making employers actually

thepay minimum amount of inrequired wages each pay theperiod mitigates
burden by fromimposed exempting employees receiving overtime. This

would be defeated if an minimumpurpose couldemployer thesimply pay
labor,forwage all work excess andperformed, including then reassign

commission weeks orwages months later inpaid order to thesatisfy
minimumexemption’s earnings prong.

Additionally, in onepermitting wages paid to be attributedpay period to a
different would bepay inconsistent withperiod several Labor Code provi-

204(a),sions. Section for thatexample, requires semimonthly paychecks
include the earned thatwages during pay Section 226period. thatrequires
the be anpaychecks itemized statement theaccompanied by “(1)listing gross

earned, earned,wages (5)... net (6) thewages inclusive dates of the[and]
226,for (§which the isperiod (a).)subd.employee paid.” Reassigning wages

in the manner suggested Time Warnerby would theignore obligations
by theseimposed statutory provisions.

Our is also consistentinterpretation with the enforcement ofpolicies
the DLSE. The agency has identified those that must berequirements met to

the commissionedsatisfy “[(1)]employee ... toexemption: with thecomply
of therequirements 204],and ofexemption for each workweek in[section

6 week,To Assuming Peabodyillustrate: per earningsworked 45 hours her onlycould
exceed one wage,and one-half times the thereby satisfyingminimum prong,the if she was

2008,paid ($12 hours).$540more than per week x 45 $769.23In October she paidwas in
hourly wages biweeklyin the pay period, making weekly $384.62.first earningsher Conse­
quently, Peabody’s weekly earnings only$540exceeded if Time Warner can attribute the
$2,041.33 26, 2008,wagesin paidcommission on November to the four October workweeks:

=($2,041.33 4) $384.62 $894.95.-I- +
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. . . exceed 1.5 times themustthe of theearnings employeethe pay period
[(2)]the ... theeach during payfor hour workedwage period. ['][]minimum

. . . mustwagethan 1.5 times the minimumthe of moreearningsofpayment
Therefore, anynot to deferit is permissible partin each pay period.be made

due for athe laterwagesdue for one until ofpaymentof wages periodthe
the of the is[|] [(3)] exemptionwithCompliance requirementsperiod.

ofcomponentThe minimum compensationon a workweek basis.determined
in eacheach workweek and paid paythe must be inexemption satisfied

(Juneand ManualPolicies(DLSE, Enforcementperiod.” Interpretations
50-5,50.6.1, added.) enforcementAlthough the DLSE’s2002) italicsp.§

35,(2010)(Martinezto v. Combs 49 Cal.4thnot entitled deferencearepolicies
50, 514, 259]), its interpretation231 P.3d we adoptCal.Rptr.3dfn. 15 [109

v.(Gattusothat it is correct Harte-Hanksdeterminedhaving independently
468,554,42 563 169 P.3d(2007)Inc. Cal.4th Cal.Rptr.3dShoppers, [67

889].)

federal the sort ofWarner that law wageTime contendsFinally, permits
advocates, trueus to follow it is thatAlthoughattribution it and it suit.urges

a inthe has federal 29 U.S.C.employee counterpartcommissioned exemption
have federal207(i), ‘confoundingcautioned againstsection previously“[w]e

and. . . the of state federallanguageand labor law’ . where or intentstate
” Combs,(Martinez v. 49 Cal.4th atsubstantially supra,labor laws differ.’

law, to bestate federal law does not an68.) require employeeUnlikep. paid
Pontiac-GMC, 1985)Cir. 765(11thv. Inc. F.2dsemimonthly. Superior{Olson

1570, earned1574-1575.) It also to defer commis­permits employers paying
the the minimum in eachwage pay period.sions so as islong employee paid

1578-1579.) In of these substantial from Califor­at differenceslightpp.{Id.
law,nia on authorities to construe state would beregulationsreliance federal

misplaced.

conclusion, we hold an satisfies the minimum earningsIn that employer
the commissioned in those inexemption only periodsofprong employee pay

the mayminimum An notactually pays earnings. employerwhich it required
from athe differentby reassigning wages pay period.7satisfy prong

7 satisfy obligationargued reassigning wagesthat commission would its toTime Warner also
paywage. argument wages paid periodThis the same in onepay a minimum fails for reason- —

satisfy compensation anything,If thereassigned pay periods’ requirements.to othercannot be
Wage obligates anwage employerthe 4 toanswer clearer in minimum context. Order No.is

involved,periodthe not less the“pay employee, paydayon the thanto each established for
4,(Wage Orderwage payrollfor all in the ....” No.applicable periodminimum hours worked

added.)4(B),subd. italics
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III. CONCLUSION

In to the Ninth Circuit’s we concluderesponse request, that an
attributenot commission in oneemployer may wages paid topay period

other in order to California’spay periods satisfy compensation requirements.

J., Baxter, J., J., Chin, J., Liu, J.,C.Cantil-Sakauye, Werdegar, and
Butz, J.,* concurred.

*
District,Appeal,Associate Justice of the Court of Appellate assigned byThird the Chief

VI,pursuantJustice to article section 6 of the California Constitution.


