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Opinion

McGUINESS, P. concern the andconstitutionality appli-appealsJ.—These
cation of a ordinance enacted the of andliving wage by City Hayward (City)

enteredinto its contracts. Cintas1 into suchincorporated municipal Although
contracts with the it did not the minimum or benefitsCity, wagesprovide

the in theordinance to who workedrequired by employees company’s
facilities,stockroom or which are located outside of thelaundry production

Plaintiffs, a class of such sued Cintas forCity. representing employees,
ordinance, etviolations of the Labor Code section 200living wage seq.,

Business and and contract. TheProfessions Code section 17200 breach of
trial court to the of the ordi-rejected constitutionalityCintas’s challenges

and,nance on cross-motions for orsummary judgment summary adjudication,
ordinance,found that Cintas violated the breached contracts with the City,its

and violated several Labor Code as well as Business andprovisions
andProfessions Code section 17200. The court awarded back wages unpaid

benefits, for the Labor Code violations to theimposed penalties pursuant
Code,(Lab.Labor ActCode Private General of 2004 2698Attorneys §

et Cintasand awarded fees and costs.seq.), statutory attorneyplaintiffs
of these on Inchallenges rulingsnearly every aspect appeal. separate

that conductthe trial court’s Cintas’scross-appeals, plaintiffs dispute finding
“willful,” and claimwas not the court’s calculation ofchallenge penalties,

are entitled to additional costs.recoverthey

decided all of the numerous legalWe conclude the trial court correctly
andissues we affirm theAccordingly, judgment postjudgmentpresented.

in theirorders entirety.

1 defendants, 2CorporationCintas is used as a collective reference to Cintas No. and Cintas
Corporation No. 3.
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BACKGROUND

2003, thethe end of June Citythe from 1999During July throughperiod
uniform leasedand linen services. Cintascontracted with Cintas for certain

items such asthe a uniform as well asgarments janitorial shopofCity variety
towels, doormats. Cintas driversand other and industrialmopstowels

week and deliv-everycollected soiled items from various City departments
ered them a for the contractfacility laundering. During period,to Cintas
items infrom the were at Cintas located Union CityCity processed plants
and workers would first unload items fromSan Leandro. Cintas production

(i.e.,the truck into bins towels andby category garments,and sort them
customer; instead,mats). The were not the andgarmentsitems separated by

were,from the mixed with items from multipleother items collected City
Next, laundered,the be steamed orother Cintas customers. items would

(as for sorted and loaded backnecessary), damage, again,pressed inspected
in Leandro.onto trucks for Cintas also maintained a stockroom Sandelivery.

Stockroom filled for dam-garments, repairedworkers requests replacement
andand either or removedaged garments, applied customer-requested logos

workers, infor the Like Cintas thelabels garments. production employees
items for different customers eachmany day.stockroom worked on

1999, OrdinanceIn the theCity Hayward WageApril adopted Living
99-03, 2, 14, et to(LWO). Ord. No. ch. art. 2-14.010(Hayward adding seq.§

ordinance,Code.)Mun. In connection with this theHayward Hayward City
contracts toCouncil made the “a. The awardsfollowing findings: City many

and to thefirms which services and labor to City governmentprivate provide
contractors whob. indicates thatpublic. many City provideExperience[¶]

theservices and labor their . . at or abovewages slightly.pay employees
c. Paymentminimum federal and state minimum laws.by wagerequired [¶]

with re-does not affected employeesof inadequate compensation provide
in d. Theliving Hayward.sources sufficient to afford a decent standard of [¶]

minimuma level of compensa-intends to contractors toCity providerequire
the City.level of services rendered to and fortion that will theimprove [¶]

comment, studies, Council findsand thetestimony Citye. Based upon public
levelsthis ordinance are minimum compensationthat the levels setwage by

Ord.standard of inliving Hayward.” (Haywardto afford a decentrequired
99-03, 1.)No. at §

LWO, the onCityto contracts entered withThe which all serviceapplies
at1, 1999, to their employeescovered contractors payor after July requires

$9.25 hour if noare or per$8 hour if health benefits provided,least per
Code, 2-14.020, (a),Mun. subds.are (Hayward §health benefits provided.
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a(c).)2 The ordinance defines as individual“any by“employee” employed
service contractor on or under the of contract for services withauthority any

Code, 2-14.010,the or for such contract.” Mun.City proposal (Hayward §
(c).) Asubd. “service contract” under the LWO istriggering obligations

order,”defined as contract with the a“any City, including purchase involving
$25,000 services,an in excess of for of several enumeratedexpenditure any

and custodial” services andincluding “[j]anitorial “[l]aundry services.”
Code, 2-14-010, (f).)3Mun. subd.(Hayward §

effect,Two months before the ordinance went into the City’s purchasing
Costa sent a themanager Cintas ofRalph complete copy newly adopted

transmission,facsimileLWO. In the cover sheet for this Costa reminded
that the intended to theCityCintas to “add renewal POlanguage [purchase

that the contract is to the of theindicating subject requirementsorder]
9, 1999,ordinance.” On June the followed with a form letter statingCity up

that the renewable order with Cintas was to the LWOCity’s purchase subject
and the LWO’s The letter asked to indicatevendorsexplaining requirements.

ordinance,whether thewould with that a refusal tothey comply warning
in thewould result vendor’s contract or ordercomply beingpurchase

Doshier,cancelled. Dion the ofgeneral Cintas’s Unionmanager City plant,
checked a box that Cintas would with the LWO andcertifying comply
returned the letter to the Doshier did not recall the LWOsigned City. reading
when he certified thatfirst Cintas would with it. He did not discusscomply

Cintas;its with a of the or with atrequirements representative City anyone
rather, Doshier assumed the contract was renewed under the samebeing
terms and conditions as had previously applied.

2, 2000,The on June the ayear, sent letter Cintasfollowing City informing
(basedof the new minimum under the LWO on cost ofhourly wages required

Once a of Cintas andliving adjustments). again, representative signed
letter,returned the that would InCintas with the LWO.4certifying comply

addition, 1,from theorders the frompurchase City covering period July
1999, 30, 2003, statement,June were with thethrough “CINTASstamped

to with The of Ordinance . . . .”5agrees comply City Hayward Living Wage

2 hourly adjusted annually changes BayThese rates would be reflect Areato in the
Code, 2-14.020, (c).)(HaywardConsumer Price Index. Mun. subd.§

3 LeagueAmici curiae of California andCities California State Association of Counties
judicialrequest provisions living wagethat we take notice of the of nine different ordinances

adopted by other California cities and counties. Because the terms of other local laws are not
appeal, requestrelevant to the issues on the is denied.

4 managerbyThis time the certification was made the service of Cintas’s San Leandro
2000; thereafter,facility. City facility January City’sinCintas closed its Union the contract

was serviced out of San Leandro.
5 orders, yearscopies purchaseThe record includes of three of these for the fiscal

1999-2000, Although purchase covering periodand the order the from2000-2001 2002-2003.
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Meanwhile, about itsat contacted the withCity questionsno one Cintas
or applicability.requirements

2003, Cintas itsrenewing purchasethe contacted aboutMay CityIn late
Ketchem, Sanof Cintas’s LeandroMatthew the general managerorder. When

he noticed statementsthe forwarded theby City,reviewed paperworkplant,
KetchemOrdinance.Living Wagewith thecompliance Haywardrequiring

no one knew what thethe service butthroughout department,asked around
the to out. Ketchem contactedCitywas and no one had contacted findLWO

Seattle, andWashington,a based inregionalhis supervisor, vice-president
2003,3,the letter of Cintas terminatedtold to terminate contract. By Julywas

2003,the the to revenueits contract with from 1999City. Throughout period
of thethe of contract constituted less than 1 totalCity Hayward percentfrom

at the Union andCityCintas received from all customers servicedrevenue
San Leandro facilities.

23, 2003, againstOn June filed a class action Cintasplaintiffs complaint
andCitythe failure to its Union Sancompensatebased on company’s

at TheLeandro rates the LWO.hourly by complaintemployees required
(Lab.CodeCintas violated the LWO and associated Laboralleged provisions

Code, 204, 227.3), in an unfair unlawful business practiceandengaged§§
Code, 17200),& Prof. and breached contract with the of(Bus. Cityits§

theAfter the enacted Labor Code PrivateHayward. AttorneysLegislature
Code,(Lab. et aggrievedGeneral Act of 2004 2698 which permitsseq.),§

beto recover Code that could pursuedLaboremployees penalties previously
Commissioner, tothe Labor amended their seekby complaintonly plaintiffs

a allThe court certified class ofconsisting produc-additional trialpenalties.
in Unionand stockroom Cintas at its facilitiesby Citytion workers employed

1, 1999, 30,and 2003. The court alsoand San Leandro between JuneJuly
asthe of to intervene aCitypermitted Hayward plaintiff.

on thejudgmentin the Cintas moved forEarly summaryproceedings,
the to for workCity regulate wages performedthat lackedground authority

Const., XI, 7.)(Cal. art. Theboundaries.Hayward’s §outside of territorial
motion, of the LWO was adenied the concluding applicationtrial court

the After the casecontracting proceededexercise of City’s power.proper
23, 2005, the on cross-motionscourt ruledondiscovery,through September

Cintas, the andCityfiledsummary adjudication byfor orsummary judgment
was not unconstitu-court determined the LWOtheSpecifically,plaintiffs.

toCintas and not so asambiguouson its face or as to wastional applied
The courtand the unenforceable.the contract between Cintas Cityrender

2002, record,1, 2001, 30, Cintas does notthrough appear partJune not to be of theJuly does
contract included anCity during perioda contract this or that thedispute that it had with the

comply with the LWO.agreement to
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the LWO asinterpreted to allapplying hours worked class membersby
the contractduring and thereforeperiod concluded Cintas violated the LWO

and Business and Professions Code section 17200 and breached its contract
claims,with the OnCity. $790,489these the court awarded inplaintiffs

$14,254unpaid hourly wages and in vacationunpaid benefits. The court also
rejected Cintas’s andretroactivity arguments concluded couldplaintiffs rely
on the Private GeneralAttorneys Act to obtain Labor Code penalties appli-
cable to conduct that However,occurred before its enactment. because the
court determined willful,Cintas’s violation of the LWO notwas it declined to

theimpose higher ratespenalty plaintiffs The court orderedsought. Cintas to
$258,900a total ofpay in forpenalties violations of Labor Code former

210,sections 225.5 and section 227.3.

After the entered aparties to resolvestipulation certain matters for
of (seeanpurposes facilitating appeal Norgart (1999)v. Co.Upjohn 21

383, 453,Cal.4th 400-402 Cal.Rptr.2d 79]),981 P.2d[87 wasjudgment
inentered favor of and the ofplaintiffs City Cintas filed aHayward.6 notice

of from theappeal andjudgment, plaintiffs cross-appealed.

fees,Plaintiffs moved to recover their costs and attorney based on Code of
Civil Procedure section 1021.5 and of thefee-shifting provisions LWO and
Labor Code. This motion was ingranted and denied inpart The trialpart.

$1,199,550,court awarded fees of calculated ausing lodestar amount of
$727,000 1.65, $60,611and a of feesmultiplier of for workplus on the fee
motion itself. The court $498also awarded in costs but deniednonstatutory

to recoverplaintiffs’ before,additionalattempt Aslitigation Cintasexpenses.
filed a notice fees,of from the orderappeal andgranting attorney plaintiffs

Wecross-appealed. consolidated all of the and forappeals cross-appeals
oral andbriefing, argument decision.

DISCUSSION

Most of the issues were below basedsummarily adjudicated on undisputed
facts; (Guzare to deaccordingly, they subject novo review on v.appeal.

National, 317,(2000)Bechtel Inc. 352,24 Cal.4th 334 8 P.3dCal.Rptr.2d[100
1089].)

I. theConstitutionality LWOof

A. Extraterritoriality

XI,Cintas’s first constitutional to thechallenge LWO rests on article
Constitution,section 7 of the California a which Cintas contendsprovision

6 tunc,The court later judgment,corrected the nunc pro placeto it in the required byform
parties’ stipulation.the
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territoriala to exercise outside itsby municipality powerprohibits attempts
However, itthe and casesthe oflanguage provision interpretingboundaries.

exercisesa local governmentit the whereonlymake clear prohibition applies
contractingas to its or proprietaryits orregulatory police power, opposed

County Angelesv. Los(Burns Internat. ServicesSecurity Corp.power. of
162, (Burns).)(2004) 168 Cal.Rptr.3d123 Cal.App.4th 776][19

11, enforcemayArticle 7 that a or make and“county citysection states
local, regula­ordinances andsanitary,within its limits all and otherpolice,

Const., XI,(Cal. 7.)art. Thetions not conflict with laws.”generalin §
as “ACourt summarized this meaning: municipal corpora­Supreme provision

It exerciseno of notregulation. maytion has extraterritorialgenerally powers
(Cityitsits boundaries.governmental beyond corporate [Citations.]”functions

added;639, 344],(1937) Cal.2d 641 P.2d italicsOakland v. Brock 8 [67of
378,(1937)also Co. etc. Assn. v. 8 Cal.2d 383-384see Stanislaus Stanislaus

to ordi­P.2d that a enact[observing county’s “authority police[65 1305]
insofarnances for sanitation or health” is as broad as the Legislature’s except

XI, However, that7].) recognized agoas it is limited art. the courtby long§
theexercise certain extraterritorial when“municipalities may powers posses­

theand of are the ofsion exercise such essential to conductproperpowers
291, P.(In (1918)affairs of re Blois Cal.the 179 296municipality.” [176

401,449]; P.2d(1956)see Oakland Burns 46 Cal.2d 407Cityalso v. [296of
to exercisea is authorized agovernmental entity power purely333] [“When

it inthe law leans the that has fulltheoryto it toproprietary, power perform
would.”].)mannerthe same efficient as a private person

It is as a has the to enterthat charterbeyond dispute City, city, power
orcontracts out its and conditionscarry necessary may placeto functions

v. Madera(Carruthon the for such contracts.bidding Cityspecifications of
688, 855]; also(1965) 233 see First StreetCal.Rptr.695Cal.App.2d Plaza[43

650,(1998)Partners Los 65 661City Angeles Cal.App.4thv. [76of
in which a is a affair”citymanner contractsCal.Rptr.2d “municipal626] [the

charter].)7 we decide isto control the The mustsubject by city’s question
thethe Cintas ofwhether of LWO to is an exerciseappropriateapplication

the Cityor whether it is anCity’s contracting bypower, inappropriate attempt
cases similarinvolvingto extend Twopowers extraterritorially.its police

inform ourchallenges to contracts answer.municipal

7 authority regulate that arecity, Citya the the to mattersAs charter also has constitutional
governing subjectthe matter.despitedeemed affairs the existence of state laws samemunicipal

660-661;supra, see(First City Angeles, Cal.App.4th pp.atStreet Partners v. Los 65Plaza of
673,535,Angeles (1970) Cal.Rptr. P.2dCity 353]Los 2 Cal.3d 469[86also Baron v. 539of

are notrelating purely ‘municipalmatters are affairs’city,a charter “ordinances to which[in
beenbecause state laws havethey generalare in conflict with state laws orinvalid because

subject”].)to the sameenacted cover
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Alioto’s Fish Co. v. Human Com.Rights San (1981)Francisco 120of
594Cal.App.3d (Alioto’s) concernedCal.Rptr.[174 a San763] Francisco

ordinancemunicipal discrimination inprohibiting employment. This provi­
sion, which was land,into all leases ofincorporated city-owned required
contractors to agree that would notthey race,discriminate on the basis of
color, religion, ancestry, national origin, age, sex or sexual orientation and
that wouldthey take affirmative action to ensure wereapplicants employed
and retained in accordance with these (Id.nondiscriminatory atprinciples.

600-601.) ordinance,Severalpp. lessees thechallenged it wasclaiming
(Id.by statepreempted antidiscrimination laws. at 603.)p. DivisionAlthough

Two of this court concluded the hadLegislature . . . evinced“[cjertainly an
intent to a of theoccupy major portion field of employment discrimination”
(id. at 604), the courtp. the Sanupheld Francisco ordinance because it was
“an exercise of the City’s (id. atcontracting power” 605). Thep. court
observed: “The ordinance does not ban discrimination in butemployment

certainmerely prescribes inprovisions contracts.City Those who find such
burdensomeprovisions refuse tomay (Ibid.)contract.”simply

theAlthough issue of Alioto’s,extraterritorial effects did not arise in a
more recent decision confirms that such effects do not invalidate an otherwise

Burns,exercise of a localappropriate government’s contracting Inauthority.
165,123supra, at theCal.App.4th court consideredpage a underchallenge

XI,article section 7 of the California Constitution to a Los Angeles County
ordinance thatrequiring parties with thecontracting atcounty provide least
five ofdays leave for topaid jury duty their permanent, full-time employees.
Contractors were to have a writtenrequired to this effectpolicy and to certify
their with thiscompliance (Burns,to thepolicy 165-166.)atcounty. App.
national ofprovider services tosecurity renew itssought contracts with the

but certified thatcounty theonly would thecompany provide required paid
“leavejury duty to full-time toemployees on‘assigned perform servicesany

”the . . (Id.. contract.’ at 166.) Thep. county rejected this proposal,
determined the ordinance,was not inprovider with thecompliance and
awarded the contracts to (Ibid.) sued,another The contractorprovider.
alleging this determination was based on its refusal to itcertify that would

atprovide least five ofdays leave topaid jury all full-time whoemployees
residents,were California regardless of whether lived in Losthey Angeles

or whetherCounty wouldthey service under theprovide any contracts with
the (Ibid.)county.

demurrer,In sustaining the county’s the trial court in Bums concluded the
Los Angeles ordinanceCounty was valid “even if tointerpreted require

to atcontracting parties least fiveprovide ofdays paid jury leave to allduty
of its who reside in Californiaemployees ofregardless whether the employ-
ees would be serviceproviding under any (Burns,contract.”County supra,
123 167.)at TheCal.App.4th (Id.courtp. appellate agreed. 172.)at Basedp.
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Alioto’s, as two federal decisions applyingon in as wellanalysisthe
law,8 inthe determinative questionthe court in Burns consideredCalifornia

the ordinancechallenged repre-an to be whetheranalysisextraterritoriality
itsthe orcontracting power regulatorysents an exercise of municipality’s
no169.) Because evidence(Burns, 123 atCal.App.4th p.power. supra,

its orto enlarge powersLos wassuggested Angeles County “attempting
for securityunder the of bidsregulate seekingoutside its boundaries guise

services,” the ofwascounty “simply typethe court concluded the specifying
business,” and ait do the ordinance waswith which wishes toemployer

(Id. 172.)the atcontracting p.exercise ofpermissible county’s power.

same here. LWO not to conductregulateThe is true The does purport
boundaries; rather, Citycertain conduct theHayward’soutside of it specifies

matter,Itits to follow. does not for constitutionalcontractingwants partners
conductwhether contractors have to thismay requiredpurposes, perform

the isonlythe The that actionCity’s City’soutside boundaries. ispoint
contract, not, ondependingIt the decision to enter a orproprietary: is

a Althoughthe itsagrees living wage.whether contractor to pay employees
a livingthe LWO effects when contractors mustmay payhave extraterritorial

the effectswage City,to who live or work outside of theseemployees perform
do unconstitutional.contractingnot render the exercise of itsCity’s power

Francisco,(See and atCity CountyAir v. San 992Transport supra, F.Supp.of
to domestic[holding ordinance contractorsp. city requiring partner­1159 pay
even havethough maybenefits does not violate California Constitution itship

when to airlines that contract withnationwide extraterritorial effects applied
the the AngelesSan Francisco International Like Los ordinanceAirport].)

forto all with leavepaidcontractors Californiarequiring provide employees
165, 167-172),(Burns, 123 the LWOatjury duty supra, pp.Cal.App.4th

itthe about of with whomCity’sreflects decision the type employerpolicy
its wagesto contract. If Cintas did not want to theemployeeswishes pay

LWO, itsthe it declined to renew contractin could havespecified simply
(as 2003).inCity eventuallywith the it did

8 465-466,461,(9th 2001)Myers City Cir. 253 F.3dCountyv. and San FranciscoIn S.D. of
challenged requiring that contractors withan out-of-state contractor a San Francisco ordinance

registerednondiscriminatory domesticcity employeesthe to their who haveprovide benefits
argued the CaliforniaAmong things, the the ordinance violatedpartners. other contractor

(Id. atcity boundaries.regulatinghad the effect of conduct outsideConstitution because it
holding an of the473.) disagreed, the ordinance was exercisep. appealsThe court of that

(Id. 474.)at Acity’s contracting p.not to extraterritorial control.power attemptand an exert
ordinance, theirprovide equalthat benefits tocontractorsrequiringsimilar San Francisco

challenge in Airagainst extraterritorialityanemployees’ upheldwaspartners,domestic
1149,1998)(N.D.Cal TheCity County F.Supp. 1159.Transport v. and San Francisco 992of

onlythecity’s proprietary powersordinance within the becausedistrict court concluded the fell
by on whobeyond was conditionsway placingthe boundaries of San Franciscoit reached

(Ibid.)city.could enter thecontracts with
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Nevertheless, nature,Cintas the LWOcontends is not in but isproprietary
a veiled the to outsideby City regulate its boundaries. Cintasattempt argues
the ofCity’s individuals a better ingoal helping enjoy livingstandard of
Hayward is a that is unrelated to the “marketregulatory objective City’s

However,interest” in and services.procuring goods Cintas’s self-serving
ofcharacterization what is in the theCity’s interestproprietary ignores City

Council’s minimumthat contractors toexpress finding “requir[ing] aprovide
level of . . . will the oflevel services rendered to andcompensation improve

99-03, Thus,for the 1(d).)No.City.” (Hayward CityOrd. the found§
enactment of the LWO servewould its interest inproprietary obtaining
quality services.9

Cintas also the nature LWO theargues byof the is belied factregulatory
that it more thanprescribes contractual remedies in the event of ajust

that, ’s,unlikeviolation. It true inis the ordinances at issue Bums and Alioto
the LWO to a ofgive right action theirpurports employees private against

2-14.040,Code,violationemployer for of the LWO. Mun.(Hayward §
However,(a).)subd. it does so each service toby requiring agreecontractor

2-14.040,to submit a civil by (Id.,to action aggrieved employees. §
LWO,(b).)subd. The requirements of the and the enforcement mechanisms it

reach theprovides, beyond onlyboundaries to the extent that outsideCity’s
to theparties choose contract with The fact that someCity. enforcement

measures, 2-14.040,(id., (e)),such as orlawsuits fines subd.employee go§
beyond traditional contract remedies does not convert the exercise ofCity’s

into an extraterritorialcontracting that wish topower regulation. Companies
avoid the enforcementLWO’s measures can do so not tosimply by choosing
bid on service contracts with the City.

B. Vagueness

also thatCintas the LWO is so it violates dueargues vague process
under the andfederal state Constitutions. of bylaw is violatedprocess“[D]ue
‘a statute which either forbids the of andoingor act in terms sorequires

that men of commonvague intelligence must at itsnecessarily guess meaning
and differ its (Britt (1990)as to v.application.’ City Pomona[Citations.]” of

265,223 724].)278 Before we consider thisCal.App.3d Cal.Rptr.[272
issue, however,constitutional must awe address Cintas’s to relatedchallenge

evidentiary ruling.

9Although Citycomplains compile supportCintas the didCouncil not evidence to this
finding, legislative may speculation unsupported by“a choice . . be based. on rational

(FCC Communications, 307,(1993)evidence data.”empiricalor v. Beach Inc. 508 U.S. 315
211, 2096].)L.Ed.2d 113 S.Ct.[124
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on ExcludedTestimony ProperlyLWOCity1. Officials’

thecourt, onto its argumentsIn the Cintas attempted supporttrial
LWO, bethe itthe of shouldof the LWO and onvagueness interpretation

reliedIn CintasCity particular,with statements made by employees.applied,
Carter, the CitywhomPerryon statements from assistantacting city manager,

(Codefor Civ.mostdesignated depositionhad as its person knowledgeable
Proc., and enforcement of2025.230) about the interpretation, application§

couldin that hethe LWO. other Carter statedAmong things, deposition
LWO’scertain of themight aspectssee” contractors find“certainly why

evidence the groundThe trial court excluded this onambiguous.application
a issue.testimony legalthat the statements were inadmissible onopinion

Nevertheless, state-to on such andrely testimonyCintas continues heavily
ments made to that the LWO isCity argumentofficials itsby support
unconstitutionally vague.

theThe trial court’s was correct. evidence aboutruling Opinion
statute, a aof a whether from or hasmeaning lay person purported expert,

37,been (1995)held inadmissible. v. 33long (People Torres Cal.App.4th
103]; 97,(2007)re45-46 see also In Brian J. 150 Cal.App.4thCal.Rptr.2d[39

246].)120-121 the is so andvague ambiguousWhether LWOCal.Rptr.3d[58
the the bethat it offends due and how terms of LWO shouldprocess,

decide,for the and the ofopinionsare court tointerpreted, legal questions
v.(See Peopleofficials on these matters were of little to no relevance.City

Torres, 46; see Los Riossupra, County33 at also Yolov.Cal.App.4th p. of
1242,5Community (1992) Cal.Rptr.2dDist. 1257College Cal.App.4th [7

to defer to of clerk and economics expert[refusing opinions county647]
of terms isstatutorybecauseregarding meaning statutory interpretation

court].)the the trial court’sultimately the of Cintasresponsibility complains
toto the fact Carter wasruling designated speakinsufficient thatgave weight

LWO, it authoritythe to the but cites noCity’s regardas inrepresentative
of theto thesuggesting designation any admissibilitythis makes difference

fact, that ortestimonythe law “It is settled thecontrary.evidence. In is well
area inadmissible forlegislative bodyof individual members ofopinions

Citya Santa v.(Countyof statute.interpretingpurposes [Citation.]” Cruz ofof
831, 272]; Cityalso842 see(1985) Cal.Rptr.177 Cal.App.3dWatsonville [223

744,(1985)v. 752-753Angeles Superior Cal.App.3d [216Los Court 170of
inter­city regardingof individual council membersCal.Rptr. [opinions311]
claimfor discovery despiteof ordinance were not relevant purposespretation

thethat ordinance was ambiguous].)

UnconstitutionallyNot Vague2. LWO

vague.turn Cintas’s that the LWO is impermissiblyWe now to claim
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The concern of a “is the core dueunderlying vagueness challenge
ofprocess (1997)notice.” ex rel. Gallo v.Acunarequirement adequate (People

1090, 277,14 Cal.4th (Acuna).)1115 P.2d “ACal.Rptr.2d vague929[60 596]
‘statute becannot because insist thatupheld give“we laws the ofperson

intelligence a toordinary reasonable know what is soopportunity prohibited,
’ (Cranstonthat he act (1985)v. Richmondmay accordingly.” City 40of

755, 779,Cal.3d 845].)763 710 P.2d ‘A statute beCal.Rptr. should[221
certain so that what andsufficiently person therebya know ismay prohibited

(Lockheedwhat be done .’without its . . .may violating provisions Aircraft
481,v.Corp. (1946) 21].)” (OrtizCourt 28 Cal.2d 484 P.2d v.Superior [171

604,Lyon (2007)Inc. 157 613Management Group, Cal.App.4th [69
66].)Cal.Rptr.3d

The Supreme Court has articulated two evaluat­forguiding principles
ing vagueness claims. “The first is from the concretederivedprinciple

that abstract be innecessity legal commands must a context.applied specific
A contextual application of otherwise legal languageunqualified may supply
the clue to a law’s giving facially standardless constitu­meaning, language a

Indeed,sufficient intionally concreteness. challenges based onevaluating
claims of the States has saidvagueness, Supreme[United Court] ‘[t]he

(Acuna,context is all 14 Cal.4th atparticular supra,important.’ [Citation.]”
context, observed,1116.) Such our court has thehigh includesp. properly

(Id.or that the designedlaw was to serve. atpurpose objectives challenged
1118; 1069,see Tobe City (1995)also v. Santa Ana Cal.4th 1107p. 9 [40of

402, 1145].)P.2dCal.Rptr.2d 892

“The second is the notion of ‘reasonableguiding principle specificity’
“‘ ’”or . . . wordscertainty.’[citation] ‘[reasonable [Citations.] ‘[F]ew

the of mathematicalpossess precision symbols, most statutes must deal with
situations,untold and unforeseen variations in factual and the practical

necessities of the business of thedischarging government limitinevitably
which outspecificity with canlegislators prohibitions. no'spell Consequently,

more than ofa reasonable can be demanded. Nordegree certainty is it unfair
to that one who close arearequire to andeliberately goes perilously of

shall the he theconduct take risk that cross line.’proscribed may [Citation.]”
“ ‘Thus,(Acuna, 14 1117.)Cal.4th at will besupra, p. statute not held“[a]

void for ifuncertainty reasonable and construction canany practical givenbe
its willIt be if its terms madelanguage.” may beupheld[Citation.]

sources,’certain toreasonably by reference other definable ‘refer­including
ence to other code Other ‘definableprovisions’[statutes or] [citations].

[citations],sources’ also include decisions and commonjudicial legisla­law
othertive and of the andhistory, legislation. Finally,portions [Citations.]

sometimes most common sense is also to be considered.importantly, [Cita­
(Personal Coalition Marin Bd.Countyv. Supervisorstions.]” Watercraft of

129,(2002) 425].)100 139Cal.App.4th Cal.Rptr.2d[122
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LWO, “theto the we respectIn these two analyzeapplying principles
their‘must be unlessthat enactments upheldstrong presumption legislative

and unmistakably appears.clearly, [Cita­unconstitutionality positively,
Court[, 28(Lockheed Cal.2dCorp. supra,]. . .’ v. Superior [attions.] Aircraft

112,(Walker (1988) Cal.Rptr.Court 47 Cal.3d 143484].)” v. Superior [253p.
Ana,1, accord, at852]; v. 9 Cal.4thCity supra,P.2d Tobe Santa763 of

behavior,Moreover, because the LWO business1107.) regulatesp.
are statutes that areare more relaxed than fortheyconstitutional requirements

(1982)Estatesv.(Hoffman Flipside,in nature.10 Estatespenal Hoffman
489, 362, 1186].)455 S.Ct. regulationU.S. 498 L.Ed.2d 102 “[Economic[71

to its matter is oftensubjectis a less strict test becausesubject vagueness
narrow, businesses, economic demands tomore and because which face plan

in advancelegislationbehavior can be to consult relevantcarefully, expected
Indeed, the to theof action. the haveregulated may ability clarifyenterprise

of the its own or resort to an administrativemeaning regulation by byinquiry,
The enactments withCourt has also tolerance ofprocess. expressed greater

ofcivil rather than criminal because the consequences imprecisionpenalties
omitted;498-499,(Id.are fns. alsoless severe.” at seequalitatively pp.

1742,(1992)Bank Internal Ltd. v. Franchise Tax Bd. 10Barclays Cal.App.4th
hasis less a concern if an[“Vagueness enterpriseCal.Rptr.2d1759 [14 537]

the to in advanceregulation bythe of an economicability clarify meaning
administrativeto anresort process.”].)

in the LWO:Cintas of three areas of ambiguitycomplains specific
(1) the LWO rate forwhether a service contractor must pay employees

contract;worked, aall hours or for time onworking Haywardonly spent
and(2) LWO to outside of the City;whether the work performedapplies

not on(3) the to who do work “directly”whether LWO applies employees
theThese areas all boil to about howquestionsthree downHayward projects.

asituation ofLWO should be to to the somewhat unusualinterpreted apply
thecontractor that in locations outsideservice workperformed geographical

the withand work on contractcomingled City’sCity employees performed
itself does notwork for other customers. The ordinanceallperformed

of anthe is or whichmention where work covered LWO to beby performed
not to the LWO. It statessubject simplyhours or bemay mayemployee’s

their certainas Cintas11 must employeesthat service contractors such pay
onminimum a ...“employedwhere is defined aswages, person“employee”

Mun.(Haywardthe service contract theauthority City.or under of’ a with

10 aggrievedforprivate righta of actionthe LWO includeEnforcement measures for
36900; however, the ordinanceand Code sectionemployees penalties under Government

(Hayward Mun.may not as a misdemeanor.specifically prosecutedthat a violation bestates
2-14.040,Code, (e).)subd.§

11 did notcontractor because itAlthough argued that it was not a serviceCintas below
services, “laundry was unconsti­laundry the definition of services”provide or because LWO’s

tutionally vague, point appeal.to conceded this onappearsit have
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2-14.010,Code, Thus,(c).)subd. the do“ambiguities”§ Cintas ofcomplains
itself,not arise from the of the LWO but rather fromlanguage Cintas’s

to the thelimits on of ordinance. Asattempt impose ourapplication Supreme
however,Court has “the mere fact that a newexplained, statute requires

does not it unconstitutionallymake v.interpretation vague.” (People Hazelton
101, 443,(1996) 423],14 Cal.4th omitted.)109 P.2dCal.Rptr.2d 926 fn.[58

LWO,In the topassing City to contractorsrequire“[t]he intended]
a minimum ofprovide level that will ofthe levelcompensation improve

99-03,services rendered to and for the City.” 1(d),Ord. No.(Hayward §
2, 14,ch. Code.)art. 2-14.010 et toadding Hayward Mun. In otherseq.§

words, the wanted who services toCity employees Citythe underprovide
service to be a wagecontracts because it believed ofpaid living thispayment

would thewage of services such render. Theimprove quality Cityemployees
intent,Council’s statement of with a in thealong LWO thatprovision stating

the ordinance should be theto service contractsapplied theCity’s “[t]o
2-14.020,Code,maximum extent law”permitted by Mun.(Hayward §

(b)),subd. indicates the LWO as its states —to allapplies -just language—
who work on or under a service theemployees contract with There is noCity.

inherent in thevagueness and thestatutory language, meaningadopting plain
of this serves the broadlanguage remedial the City evidentlyCouncilpurpose
intended.

It is true that the terms of the doLWO not out howspell precisely
the ordinance will in situations whereapply contractors work outsideperform
of the orCity an workcommingle contract-related with work foremployee’s

However,other customers. due not .“does . . that statutesprocess require
must (Personalbe drafted with the ofprecision a laser.” Watercraft

v.Coalition Marin Bd.County Supervisors, 100 atsupra, Cal.App.4thof“ ‘138.)p. “Reasonable is all that . . .” .’certainty is . .required. [Citation.]
139,(Id. at p. American Civil Liberties Union v. Boardquoting[Citations].” of

203, 700,(1963)Education 4].)59 Cal.2d 218 P.2dCal.Rptr. 379[28
theBecause LWO authorizes the city to andmanager develop implement

Code,administrative for the ordinance (Hayward Mun.policies applying
2-14-050, (a)),subd. the City intended to toapparently adopt regulations§

how the law in (Seevarious situations. v.clarify Aguiarapplies generally
121,(2006)2Cintas No. 144Corp. 125-127Cal.App.4th Cal.Rptr.3d[50

a similar ordinance the[describing very living wage adopted by ofCity135]
Los and relatedAngeles administrative theregulations city promulgated].)
However, not, alone,the ofabsence such does render theregulations standing
LWO aunconstitutionally vague. Cintas’s to this effect rests onargument

“abecause determination that a scheme betautology, statutory cannot imple­
mented without administrative aregulations essentiallyis same[the as]
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scheme, alone, is too orstanding vaguethe statutorydetermination that
492,indefinite 503(2002)be 98(Alfaro Cal.App.4thto enforced.” v. Terhune

197].)Cal.Rptr.2d[120

enacted, it isfor the LWO wasthe whichConsidering purpose
‘“ ’ ” to construe its aslanguage requiring pay­“reasonable and practical”

for the underCityment of a to all who workliving wage employees perform
County Bd.(Personala contract. Coalition v. Marinservice ofWatercraft

139;at see also Kumar v.Supervisors, supra, Superior100 Cal.App.4th p.
543, considering(2007) Cal.Rptr.3dCourt 549Cal.App.4th149 [57 72] [in

liberal, andcourt must statute a common­vagueness challenge, give practical
orconstruction].) are terms of the LWO so indefinite esotericsense Nor the

that of to at theirguess meaning.a would haveordinary intelligenceperson
Pomona,(See 278.)223 at did notCity p.Britt v. Cintassupra, Cal.App.3dof

this andlitigation,confusion about the of the LWO beforeexpress application
that, frominvitingevidence indicates lettersdespite questionsundisputed

LWO, never the what it needed to doCitycontractors about the Cintas asked
ato with In whethergeneral, wonderingthe ordinance.comply person“[a]

is astatutorycourse of conduct is within a underprohibitioncontemplated
theof to determine whether the latter will reach former.”duty inquiry

(Personal 100Coalition v.Marin Bd.County Supervisors, supra,ofWatercraft
139.)at failure to aboutWe do not consider Cintas’sp. inquireCal.App.4th

claim,the be “definableLWO to fatal to its because no sources”vagueness
thecourt to LWO’ssuch as or decisions were availableregulations explain

however, the(see ibid.);in context company’sthisapplication specific
ofanyonefailure to ask about the the LWOapparent applicationproper

the areundermines its current claim that ordinance’s terms hopelessly
ambiguous.

II. Class Members’ ClaimsLWOInterpretation of for

LWO,ofto the therejected challenges constitutionalityCintas’sHaving
the requirementsthe trial court interpretedwe now consider whether properly

law,raise issues ofregardBecause Cintas’s claims in thisof the ordinance.
Kennedyex rel v. Beaumontare to de novo review.subject (Peoplethey

Investment, 102, 429].)113(2003)Ltd. 111 Cal.Rptr.3dCal.App.4th [3

tothe rules statutes.ordinances sameby applicable“We interpret
ParkLtd. Carson Mobilehome(Carson CityHarbor v.Village,[Citation.]” of

281, 569].)(1999) Cal.Rptr.2dReview 290Cal.App.4th [82Rental Bd. 70
statutorya ofare “When faced with questionrules established.CLese well

Inof the statute.look first to the language [Citation.]weInterpretation,
and to everythat to effectgive significancewe strivelanguage,Interpreting

Press, (2006)Court 39SuperiorInc. v.and (Copleygvord phrase. [Citation.]”
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1272, 183,Cal.4th 288].)1284-1285 141 P.3dCal.Rptr.3d These words[48
be“are to given their and commonsenseplain meaning. [Citation.]”

Productions, 1094,v. Cole (2007)Kenneth Inc. 40(Murphy Cal.4th 1103 [56
880, 284].)P.3d155 MoreCal.Rptr.3d the Courtgenerally, Supreme

has held that “statutes governing of are beconditions toemployment
construed favor ofbroadly (Ibid.;in seeprotecting employees. [Citations.]”

690,also Industrial Com. v. (1980)Court 27 Cal.3dSuperior 702 [166Welfare
331, 613 P.2d hours andCal.Rptr. regulating wages, working579] [statutes

conditions must be toliberally construed their remedialpromote objectives].)

A. LWO to the Cintas withApplies HaywardContracts

Cintas,The City advised andrepeatedly by letter statements onby stamped
orders,the that its contracts with werepurchase the tocompany subject

LWO,Cintas’s with the and twice thatcompliance Cintas certified it would
Nevertheless,with the ordinance.comply its todespite previous promise

Cintas arguesnow the LWO does notcomply, to these contracts.apply

First, Cintas contends the class members do not fit theplaintiff LWO’s
Cintas,ofdefinition because rendered aemployees they service to not to

Cintas,the to to “on orCity. According be under the ofemployed authority”
a service contract some“requires agreement between the contracting parties
as ofto the individuals.” Thisemployment is waived because it wasargument

Witlcin,(9not to the trial (4th 1997)court.12 Cal. Procedurepresented ed.
394, 444-445.) It is alsoAppeal, pp.§ nonsensical. The LWO defines a

covered as individual aemployee “any by service contractor on oremployed
under anythe of contract for . . .authority services with the .”City (Hayward

Code, 2-14.010, Cintas,Mun. subd. (c).) Plaintiffs were aby§ employed
When“service contractor.” laundered and maintainedthey uniforms used by

the were outCity, plaintiffs Cintas’s undercarrying obligations service
with the City.contracts theseAccordingly, were “on oremployees working

under the of” a service contract. It makes no difference that theauthority
byuniforms themselves were owned Cintas and not the the is thatCity; point

work for Cintas a service the theplaintiffs’ provided to that hadCity City
withcontracted Cintas to receive. Since it arguedcan be that many employ-

customers,ees toservices their not theirprovide employers, employers’
all,Cintas’s would render theinterpretation LWO to if notinapplicable many,

due tocontractors circumstances outside the control. Such aCity’s result
would broadundermine the remedial thepurpose of ordinance.

12Although fq!pointCintas this opposition plaintiffs’claims was made in to motion
argumentsummary judgment, onlythe it directs us to providesconcerns whether Cintas
City.“laundry distinguishservices” to the Cintas did not to serviceattempt plaintiffs’ to Cinta]

bCity.from on or under theservice the contracts with
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toSecond, in the trial court but reducedin an that wasargument developed
brief, Cintasno than a comment in appellants’ openingmore parenthetical

andof“leasing garmentsbecause Cintas’sthe LWO does notsuggests apply
did notand of those itemscleaning”other to Hayward, periodicgoods

services,” (See Haywardas in the ordinance.“laundryconstitute defined
2-14-010, asCode, (f) contractscovered service[definingMun. subd.§

alia, services”].) This issue alsointer contracts for “[Ijaundryincluding,
errorneed consider allegedmerits discussion. “A court notreviewinglittle

of it withoutcomplains pertinent argument.when the appellant merely
(1987)Ins.Casualty& Loan Assn. v. Ohio Co.(Downey Savings[Citation.]”

835];1072, CountySansee also Mateo189 1090Cal.App.3d Cal.Rptr.[234
(1995) 38Coastal Landowners' Assn. v. San MateoCounty Cal.App.4thof

523, ofor citationargument559 notCal.Rptr.2d supported by117] [issue[45
observed, didwaived].) the trial claim that itis As court Cintas’sauthority

services,” vaguenot or that the term services” is too“laundry “laundryrender
enforceable, discoveryto be is the own admission inbybelied company’s

the City.that it services” under a contract with“laundry purchaseprovided
1,(1974) Cal.3d 22(See D’Amico v. Board Medical Examiners 11 [112of

786, admissions];520 bound see alsoP.2d isCal.Rptr. [party by10]
886,(2003)Systems,v.ACS Inc. 110 921Cal.App.4th Cal.Rptr.3d[2Kaufman

the “everdiscoveryadmission in makes it was“unlikely” party[party’s296]
term].)the about Cintas’smeaning vaguein dark” the of an allegedly

because, above,fails as the was toldargument repeatedlyalso noted company
that its were to the LWO and it twiceCity agreedcontracts with the subject

admissions, as the languageto In of Cintas’s own well aslight plaincomply.
statute, to theof the the court concluded the LWOtrial properly applied

service contracts Cintas and the City.between

Hours on theB. LWO Covers All Who WorkedEmployeesof
Contracts

have claim under the LWOCintas next class members nocontends plaintiff
toa level withonlybecause the ordinance dictates minimum of respectpay
tocontract. Accordingthe time an on a serviceworkingemployee spends

Cintas, deon for the wasany working Citythe time itemsspentplaintiff
minimis.

“If statutorythe ordinance. theWe start with the oflanguage
Kennethends.” v.unambiguous (Murphyis clear and ourlanguage inquiry

Productions, Inc., 1103.) The states:40 Cal.4th at LWOp.Cole supra,
atheircontractors to this Ordinance shallsubject pay employees1‘Service

hour, are($8.00)than if health benefits paidno less dollarsIvage eight perof
if no($9.25) hourperthe or dollars and centstwenty-fivelo nineemployees,

Code, 2-14.020, (c).)subd.(Haywardbenefits Mun.health are paid.” §[such
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ordinance,For of the an is definedpurposes employee “anyas individual
a service contractor on or under foremployed by the of contractauthority any

Code, 2-14.010,withservices the . . . .”City (Hayward (c).)Mun. subd.§
these two the theConsidering together, language ofprovisions plain

ordinance contractors to torequires every individualcompensate they employ
work on or under a a atperform service contract with with ofHayward wage

hour,$9.25 $8least or if thehour health benefits.per per employer provides

The definition of a covered as “onemployee workingsomeone or under
the authority of’ a service contract the alimits of contractor’sscope

in one itobligation because means the contractor need not all ofrespect, pay
its the but foremployees wage, only those who do workrequired employees

However,the theno of LWO limits theCity. provision contractor’s obligation
further, as Cintas a for the ansuggests, by mandating living wage only time

tasks related to the serviceemployee spends performing contract with
If the had toHayward. intended restrict the of the inCity LWOapplication

manner,this it havecould inserted the “for hours oneasily workedphrase
the contract” in the subdivision the ordinance’sdescribing “Living Wage

Code, 2-14.020, (Cf.Mun. subd. v.Requirements” (Hayward (c)). Aguiar§
2,Cintas No.Corp. supra, 144 at 127 a[describingCal.App.4th p. regulation

theof Los tolimiting application Angeles wage ordinanceliving employees
who have worked at least contract].)20 hours the month on aduring service
It did Thenot. LWO provision contractors to coveredrequiring give employ-
ees a minimum ofnumber off also fails todayscompensated distinguish
between based on the amount of aemployees time worked on contract.City

Code, 2-14.020,Mun. (d).)subd. This(Hayward subdivision thatprovides§
time shall accrue such at a rate“[p]art employees to fulldays proportional

time (Ibid.) If the had to theemployees.” City intended limitationimpose
Cintas now it could have that inurges, stated notemployees fully engaged

orwork on under a would accrueservice contract also offdayscompensated
at a It didrate. not.proportional

It also beenhave to infer an intent to restrict themight possible wage
to actual hours worked on a service contract if the LWOrequirements

anyincluded Because therecordkeeping ordinance does notrequirements.
of the ofcontractors to track amount timerequire keep hasany employee

on work to a the isspent related service contract with it toCity, reasonable
infer the to LWOCity intended for all hoursrequire compensation byworked
those a contractor to on aemployees assigns work contract.City Without

records,such it would be for to aCitythe audit contractor’simpossible
LWO, Codej(Seewith the as Cintas construes it. Mun.compliance Hayward

2-14.040, address’,]!,(d)subd. to and[giving authorityCity “investigate§
violations].)alleged Cintas’s construction would also render the computatioii

Code, 2-14.020,of off Mun. subd.compensated days (Hayward § (d)|_
or, records,in the of detailed timeconfusing absence impossible.
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alltoLWO requirements applyThe trial court’s interpretation —that
ordinance, and not justwho are covered thebyhours worked by employees

consistent the remedialhours on a contract —is also most withCityworked
“ context,inof ‘The of the statute must be construedthe law. wordspurpose

or sectionsthe and statutes statutoryin mindkeeping statutory purpose,
harmonized, and withto be both internallythe same mustrelating subject

other, Inc. v. Fair(Dyna-Med,the extenteach to possible. [Citations.]’
[1379,]43[(1987)] Cal.Rptr.Com. Cal.3d 1387Employment Housing& [241

Investment, Ltd.,67, 1323].)” ex rel BeaumontKennedy743 P.2d v.(People
that obtain113.)at The found it wouldCity111supra, Cal.App.4th p.

at aareservices from contractors whose compensatedimproved employees
inafford decent standard of livinglevel sufficient to allow them “to a

end,99-03, states1(c).)Ord. No. To this the LWOHayward.” (Hayward §
to bythat its are be the maximum extent permittedrequirements applied “[t]o

Code, 2-14.020, is that the(b).)law.” Mun. subd. This not to(Hayward say§
of incontractors must all theirCity’s necessarily compensate employees

chooseaccordance with the LWO. A contractor with many employees might
limit work thisassigningto its contract andobligations by segregating City

a not occur to dowork to smaller subset of That it did to Cintasemployees.
ofso does not us to reach a different the ordinance.require interpretation

Cintas to as evi­again by Citystatements officialsFinally, points
thedence a ordinance. whencontrary “Onlyof thesupporting interpretation

more reasonableambiguousstatute’s is or of than onelanguage susceptible
to assistthe court turn to extrinsic aids ininterpretation, may interpretation.
Inc.,Productions, at40 Cal.4thsupra,v. Kenneth Cole(Murphy[Citation.]”

1103.) of is ambiguousEven the the LWOp. assuming language sufficiently
such do notto to sources of sourcesresort extrinsicpermit interpretation,

A court seek­include offeredopinions by governmental employees.properly
to an a of extrinsicambiguous maystatute consulting varietyinterpret

statute,sources, thethe achieved theby“such as ostensible to beobjectives
remedied,to the history, contemporaneousevils be legislative policy,public

is athe of which the statutestatutoryadministrative construction and scheme
discussed,contrast,1105.)at we(Id. In as havepart. p.[Citations.]”

of thehave been involved in themaystatements individuals whoby passage
Santaare for the of the law. (Countylaw not relevant purpose interpreting of

Watsonville, 842;at LosCityv. 177 p.City supra, Cal.App.3dCruz ofof
Court, 752-753.)atv. 170 pp.Angeles Superior supra, Cal.App.3d

theC. Are Under LWO“Employees”All Class Members

shiftingcourt inIn a the trial erredrelated Cintaspoint, complains
onof its workedemployeesthe Cintas to whichproveburden to require

classthere thatshowing anythe Cintas asserts was noCity contracts.
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moremember worked for than a de minimis timeamount of on these
contracts, and thus Cintas no evidence a thatargues findingsupports plaintiffs
were to the of theentitled benefits LWO.“employees”

Cintas didUndisputed evidence establishes that not work relatedseparate
to the workCity contracts from for other customers. Noperformed employ-

items, and,wereees to sinceassigned City these itemsspecifically process
notwere or identified in distinct in thetagged any way itproduction process,

is to tell in whichimpossible Cintas work onretrospect employees performed
the City contracts. Because work on the contracts distributedCity was among

theall Cintas ofgeneral manager Cintas’s San Leandroemployees, plant
thatobserved workerany onproduction might“[a]lmost [have] work[ed]

evidence,linens.” thisHayward’s or Based on the trial court found:laundry
“the most state of affairs is that in the class workedlikely every employee for
some amount of the and ..time on contract . there is no ofCity way knowing

time,thewhether amount of work —in terms revenueof ofgenerated, pounds
small,orlaundry, otherany large,measurement —was or non-existent for any

(Fn. omitted.)class member.”given

Indeed,Cintas does not the basis ofdispute finding.factual this the
admitted in tocompany motion that itresponse plaintiffs’ summary judgment

“nohas records or other data which orUnion San Leandroestablishing City
Instead,onClass Members worked Contract Items the Class Period.”during

Cintas claims the courttrial committed error thelegal by shifting burden of
to it to which class did noproof members work on theprove City contracts

and thus were not entitled to be under the LWO.compensated

law,In as ageneral, “[ejxcept providedotherwise has theby party
burden of each fact theas to existence or nonexistence of whichproof is

Code,(Evid.essential to the claim for relief or that he asserting.”defense is
occasion, however,500.) On courts alter the allocationmay normal of the§

Fraud,(Nationalburden of Council Health Inc. v.proof. Against King Bio
Pharmaceuticals, 1336,(2003)Inc. 107 1346Cal.App.4th Cal.Rptr.2d[133

see, Fletcher,207]; Inc.e.g., Sargent (2003)v. Able 110Corp. Cal.App.4th
1658, 1670 of on issue of causation will beproofCal.Rptr.3d[3 279] [burden

to theshifted defendant when circumstances make it for theimpossible
“case].)to its ‘In theprove determining whether normal allocationplaintiff

altered,of the burden of should be the acourts consider number ofproof
fact,factors: the of the theknowledge concerning theparties particular

of to the theavailability the evidence most desirable result in ofparties, terms
fact,in the of of thepolicy absence the andpublic proof particular probability

of the existence or of the v.(Lakinnonexistence fact.’ Watkins[Citation.]”
644, 109,(1993) 6 Cal.4thAssociated Industries 660-661 Cal.Rptr.2d[25

P.2d 179].)863
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wagein theoccursshiftingof burdenapplicationOne long-standing
incom­are sorecordscompensationan employer’sand hour context when

her Whendamages.his orcannot provethat an employeeor inaccurateplete
toregardwithaddressed this problemCourtUnited States Supremethe

et(29 U.S.C. 201 seq.),Act of §Standards 1938under the Fair Laborclaims
“militatethe and public policynature of statutethat the remedialit observed

for the em­hurdlean impossibleevidentiarymaking burden]against [the
680, 687(1946) 328 U.S.Co.Potteryv. Mt. Clemens(Andersonployee.”

that an1515, (Anderson).) employerConsideringL.Ed. 66 S.Ct. 1187][90
and workof hourswages,recordsa to maintainstatutory duty properhas

naturefacts about theto know salientin the bestconditions and is position
to shiftit isthe concluded appropriatecourtand amount of work performed,

687-688.) once(Id. at Specifically,the pp.the burden of to employer.proof
work” that wasfacthe or she “has in performedan provesemployee

to allow an inferenceevidenceenoughand presentscompensated,improperly
thework, toto the employer provethe burden shiftsas to the amount of this

drawn fromthe inferenceor to negateamount of work performedprecise
that theobserved(Ibid.) applyingThe courthighthe evidence.employee’s

anwould unfairly penalizeof in such circumstancesnormal burden proof
and would allowto recordsthe failure keep properforemployee employer’s

labors without payingbenefits of thethe to thekeep employee’semployer
(Id. 687.)atfull p.compensation.

toAnderson, the burden of proofcourts have shiftedon CaliforniaRelying
theirfrom provingwhen records prevent employeesinadequateemployers

(1988) 199(Hernandez v.overtime hoursclaims for unpaid Mendoza
and rest721, 36]) and mealunpaid726-728 Cal.Rptr.Cal.App.3d [245

949,(2005) 133 Cal.App.4thInc.(Cicairos Logistics,breaks v. Summit
has also been applied243]). reasoningAnderson'sCal.Rptr.3d961-963 [35

byfor overtimetheir damages unpaidaction to proveto class plaintiffspermit
(2004) 115Ins.(Bell Exchangev. Farmersuse of statistical sampling.the

715, 544].)Cal.Rptr.3d746-751Cal.App.4th [9

outsideaddition, shiftingof burdenhas long approvedIn California
evidenceaccess tothe have unequalcontext when partiesthe and hourwage

“ tonecessaryevidencethea issue. ‘Wheretonecessary disputedprove
andknowledgewithin theto a claim lies peculiarlya fact essentialestablish

forwardgoingthe burden ofthat hasof one of the parties, partycompetence
theassertingtheit is notalthough partyon the issuewith the evidence

(1977)Bd. 20Ins. Appealsv.(Sanchez Unemploymentclaim.’ [Citations.]”
Sanchez, the146, (Sanchez).) In55, 569 P.2d71 Cal.Rptr. 740]Cal.3d [141
to sheability proveclaimant’san insuranceconcerned unemploymentissue

”“”“ (Id. atfield of employment.’in a ‘substantialfor work’was ‘available
andabout the sizetestimony71-72.) requires expertBecause this inquirypp.

“ knowledgewithin themarket, facts which are ‘peculiarlylabornature of the
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”and of the of thecompetence’ Employment Development,Department
concludedCourt it was to shift the burden ofSupreme appropriate onproof

71.)this of issue (Id.the to the ataspect department. p.

because,It makes to shiftingsense burden in this case asapply plaintiffs’
is inCintas the best to know whichemployer, class members workedposition

theon contracts and at which times. the LWOCity Although noimposes
such,13 the aimrequirements as entire of the ordinance is torecordkeeping

contractors to a to onrequire living wage who work servicepay employees
Thus,contracts with the a notif contractor does wish to allCity. compensate

LWO,its thein accordance with the onus is on the contractor toemployees
work on and tosegregate City assigncontracts it or atspecific employees,

least to records of which contract-relatedkeep employees work.perform
Given control greater knowledgeCintas’s over workflow and its about the

LWO,the it wouldobligations by be unrealistic and unfair toimposed expect
individual class members to work tothey related theprove performed City
contracts.

Cintas to the numerous in favorattempts distinguish ofprecedents
inburden that all of cases the hadshifting by arguing these aemployer duty

records,to maintain LWOwhereas the does not such aexplicitly impose duty.
However, the rationale for burden isunderlying shifting not the employer’s

ofduty but the ofrecordkeeping “fundamental Americanprinciple jurispru­
that,everydence that for there is a and counteredwrong remedy, unless by

an should allinjured be forpublic policy, party compensated damage
Mendoza,(Hernandezcaused the v.by wrongdoer.proximately [Citations.]”

726.)supra, 199 at Where facts toCal.App.3d necessaryessential liep. proof
within the exclusive or control of one “fundamental fair­knowledge party,
ness” is what the burden of to this v.justifies shifting proof (Wolfparty.

25,(2003) 860];CourtSuperior 107 36 seeCal.App.4th Cal.Rptr.2d[130
Mendoza,also v. 199 at 726-727supra, Cal.App.3d pp. [whereHernandez

fact of is certain and the amountdamage only uncertainty concerns of
“it be a of to thedamage, would to all reliefperversion justice deny injured

the forthereby relieving wrongdoer from restitution hisperson, making any
The takewrongful act”].) court account of numerous factors in deter­must

(seeit is tomining whether shift the burden of Lakin v.appropriate proof
Industries, 660-661),atsupra,Watkins Associated 6 Cal.4th and thepp.

absence of an is not On theexpress duty of recordkeeping dispositive.
“ ‘In burden “thecontrary, the incidence of the of truth isdetermining proof,

that there is not and one cases. Itanycannot be solvent for all isgeneral

13 contemplates developmentThe ordinance of such however.requirements,the future One
city authority maygives manager compliance,the to “monitor which include ... theprovision

verifyperiodic appropriate by compli­review of maintained service contractors torecords
2-14.050,Code, (a).). . . .” Mun.(Haywardance subd.§
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in the differentonand fairness based experiencea of policymerely question
’ Court, at107 Cal.App.4thSuperior supra,v.(Wolfsituations.” [Citations.]”

1183,35-36; (1998) 18 Cal.4thFirst Ins. Co.cf. v. StateAydin Corp.pp.
537, shift not appropriateP.2d9591193-1194 Cal.Rptr.2d 1213] [burden[77

from theaway partyand take burdenit would policywhere impair public
issue].)and on theinformationknowledgewith superior

segregateCintas’s failure tothe exact same facts regardingIn addressing
ordinance, Seven of the SecondDivisionwagework to with a livingcomply

have discussed andthe weCourt of relied on precedentsDistrict Appeal
2,v. Cintas No.Corp.was (Aguiarconcluded burden shifting appropriate.
inordinance134-135.) Angelesat The Los144supra, Cal.App.4th pp.

at least 20 hours perto who had workedapplied only employeesquestion
contract, rule created aand Cintas this 20-hourarguedmonth on a covered

of their claimsthe sufficient to defeat treatmentdistinction between plaintiffs
court concluded this(Id. 133-134.)in at The appellatea class action. pp.

subclasses, thatand it went on to notedifference could be remedied use ofby
are the ordinancethe of which coveredidentifying byproblem employees

thethe arise later inwould fall on Cintas: “To extentrightly questions
worked atclass membersabout how to determine whichlitigation putative

Water andmonth on the DWP ofleast 20 hours per [Department Power]
month,contracts, thatfrom month toor whether their schedules varied

DWPIt was Cintas’s business decision to commingleburden on Cintas.falls
to work onwith customers and to allow all employeesitems those of other

as(for folding) theythe items at each substation sorting, hanging,example,
134, added.) Because(Id.the at italicswere processed through plant.” p.

determiningcreated the ofdifficultyCintas’s business decision likewise
case,in this we tooon the contractsCitywhich class members worked

words,on the issue. In otherCintas must bear the burden ofconclude proof
that theyestablishedhas the burden of the inferencenegating plaintiffsCintas

the LWO.byon the contracts and were thus coveredworked City

at allLWO does not applywe Cintas’s assertion that theFinally, reject
more thanclass member workedthe evidence no individualsuggestsbecause

contracts. The LWOrelated to the Citya de minimis amount on items
anthe amount of employee’sno to its whencontains exception requirements

it wouldor de minimis. Becauseon a contract is smallarguably verywork
LWO, we decline to readthe of thecontradict both the andlanguage purpose

an into the ordinance.such exception

III. the ContractsEnforceability of

ongranting summary judgmentthe trial court erred inCintas next contends
with thecontractsenteringclaims. In purchasebreach of contractplaintiffs’
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timeframe,the relevantCity during Cintas agreed to with the LWO.comply
Cintas now theargues LWO’s terms are too uncertain for this contractual

addition,to be enforceable. Inpromise Cintas asserts cannot recoverplaintiffs
for breach of this because were not intendedpromise plaintiffs third party
beneficiaries of Cintas’s contracts with the NeitherCity. of these arguments
has merit.

A. Uncertainty Contract Termsof

Cintas’s to the of thechallenge contracts rests on its claimenforceability
that the terms of the LWO are We have thisunconstitutionally vague. rejected

claim, however,constitutional thebecause of the LWO can bemeaning
Acuna,ascertained (Seewith reasonable 14certainty. supra, Cal.4th at

reason,1117.) For the samep. Cintas’s to the of thechallenge enforceability
contracts must fail.

“Where a contract is so uncertain and indefinite that the intention of
ascertained,the in material cannot beparties particulars the contract is void

and (Cal.unenforceable. Lettuce v.Growers Union Co.Sugar[Citations.]”
474,(1955) 45 Cal.2d 785].)481 P.2d For in Ladas v.example,[289

761,(1993)State Auto Assn. 19 770-771Cal.App.4th [23California
810], anCal.Rptr.2d to “consider” commissionemployer’s promise rates paid

otherby insurers in itssetting was found tooagents’ amor­compensation
under thephous circumstances of the case to rise agive to contractual duty.

However, “the modem trend of the law favors out thecarrying parties’
intentions thethrough enforcement of contracts and disfavors themholding
unenforceable of (Okunbecause uncertainty. (1988)v. Morton[Citations.]”

805, 220].)203 817 As ourCal.App.3d Cal.Rptr. CourtSupreme long[250
“observed,ago ‘The law not favordoes but leans the destructionagainst of

will, feasible,contracts because of and it ifuncertainty; so constme agree­
ments to carryas into effect the reasonable intentions of the if that canparties

Co.,(Cal.be ascertained.’ Lettuce Growers v. Union Sugar supra,[Citations.]”
481.)45 Cal.2d at In onep. of this the Courtapplication principle, Supreme

concluded an not to anemployer’s demote withoutimplied promise employee
good cause was not unenforceably vague because the ofmeaning “good
cause” could be ascertained from (Scottother contexts. v. &GasPacific

454, 427,(1995)Electric Co. 11 Cal.4th 466-467 P.2d904Cal.Rptr.2d[46
834].)

Cintas to with the LWO itrepeatedly agreed when entered into thecomply
contracts and sent two to thepurchase certifications As weseparate City.
in relation to Cintas’sexplained constitutional the terms of thischallenge,

ordinance were not so or uncertainvague that Cintas could not have
understood what obligationsits were. The LWO a contractorsimply requires
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a contract.Cityon or underwho worka toliving wage employeesto pay
isMoreover, uncertaintyordinance withto imbue theCintas’s current attempt

aboutCityfrom theseek clarificationanythe failure tobelied by company’s
the contractduring period.the law’s requirements

B. Intended Beneficiaries

contractualto enforce thecannot sueCintas next complains plaintiffs
thirdnot intendedbecause wereto with the LWO plaintiffscomplypromise

is not a partythe A whoCity.of the contracts with personbeneficiariesparty
was made expresslyenforce it if the contracta contract neverthelessmayto

Code, as athird to(Civ. 1559.) For a party qualifyfor his benefit. §
contract, intended to benefitthe must havecontractingof abeneficiary parties

the contract.in the terms ofand their intent must be evidentthat third party
1717, 1724(Jones (1994)& Co. 26Casualty Surety Cal.App.4th [33v. Aetna

the intended291].) Cityhere is whether Cintas andThe questionCal.Rptr.2d
that, thea condition ofwhen asagreedto benefit class members theyplaintiff

contracts, the LWO.Cintas would withcomplypurchase

analogousof in theThis issue has been addressed Courtsby Appeal
90.5,Code,(Lab.law.of California’s wage §§context prevailing

workingthat all contractors and subcontractors1720-1861.) This law requires
ratewagetheir theon a works contract must pay employees prevailingpublic

1771,Code, 1774.) Although(Lab.on the contract.for work performed §§
and thetostatutory wagesthe Labor Code aimposes duty pay prevailing

contracts, ourinto works Supremelaw iswage incorporated publicprevailing
thehave a to enforcerightnot decided whetheryetCourt has employees

in their con­a employmentlaw absentwage specific provisionprevailing
(1997) 60Co.FidelityIndustrial Relations v.tracts. (Department Roofof

411, v.(Fidelity Roof); Aubrysee425 Cal.Rptr.2dCal.App.4th 465][70
92,962, 969,2 fn. 5(1992) Cal.Rptr.2dDist. Cal.4thTri-City Hospital [9

issue,considered the317].) court decisions haveP.2d Two831 appellate
however, are third beneficiariesaggrieved partyand both conclude employees

wages.a to pay prevailingwho sue to enforce contractor’smay promise

1517, 1531-1532(1995) Cal.Rptr.2d37In v. TerichTippett Cal.App.4th [44
statutoryDistrict concludedTwo of the FourthDivision Appellate862]14

Evenare not exclusive.the lawwagefor violations of prevailingremedies
ofthe paymenttheir contracts promisinga in employmentabsent provision

who are not paidheld that contractors’ employeesthe courtwages,prevailing
theirfor employer’scan as third beneficiariesa suewage partyprevailing

14 Terich, 1517, ingroundanotherdisapproved onsupra, Cal.App.4th wasTippett v. 37
518,(2000) Cal.Rptr.2d23 Cal.4th 163 [96Filtration Products Co.v. Purolator AirCortez

P.2d 706].999
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breach of the 1532-1533.)works contract. atpublic (Tippett, The courtpp.
stated: “If the contractor and the inagency agree their contract thatpublic

of willcontractors be theemployees wage, as is thepaid prevailing usually
case, a breach of contract action based on third isparty beneficiary principles
available to the We find it self-evident that theemployee. fairly prevailing

law was enacted to benefitwage as a class theemployees by requiring
of on works.payment prevailing wages Sincepublic employees[Citations.]
on theworking works are the intendedpublic beneficiaries of thisprojects

are thirdprovision, they beneficiaries of the contract between theparty public
and theagency contractor. We therefore find no obstacle to the employee’s

common-law suit theagainst contractor on a third party beneficiary theory.
(Id. 1533.)at We cited this with inp. Fidelitypassage approval[Citation.]”

425-426,Roof, 60 atsupra, and we too concluded thatCal.App.4th pages
are thirdaggrieved beneficiaries of aemployees party works contractpublic

(id.in which the has agreed 426).15to atemployer pay wagesprevailing p.

The same thatreasoning us are thirdpersuades plaintiffs party
beneficiaries of the contract in which Cintas to with theagreed LWO.comply

law,Like the the LWO isprevailing wage intended to benefitclearly
theby (Seeofemployees requiring payment higher Ord.wages. Hayward

99-03, 1(c), (e)No. the of a[finding is topayment living wage necessary§
allow “to afford a decent standard ofemployees inliving Hayward”].)
Because who work on contracts are intended thirdemployees City party

LWO,beneficiaries of the with theprovision theserequiring compliance
may sue for their breach ofemployees contract in to aemployer’s failing pay

426;(Cf.living wage. Fidelity 60 atRoof, supra, v.Cal.App.4th p. Tippett
Terich, supra, 1533.)37 atCal.App.4th p.

IV. Labor Code ViolationsCalifornia

itself,In addition to of thealleging violations LWO tosoughtplaintiffs
recover for various Labor Codepenalties violations. Specifically, plaintiffs

201,Cintas violated Laboralleged Code sections 202 and 20416 toby failing

15 holding FidelityCintas misconstrues our in employees’Our discussion of contrac­Roof.
rights premised righttual was not on the private employeesabsence of a of action for to

(Fidelity 425-426.)the prevailing wage Roof, supra,enforce law. Cal.App.4th pp.60 at As
out,another court pointed separate inquiries: righthas these are two to recover“[T]he

wagesprevailing statutory rightunder the scheme separateis from the to recover under the
obvious,public stating rightworks contract. At the risk of the the to recover under the statute

[citations],statutory right theoryarises from the scheme while the to recover on a contract
rightarises from the expresscommon law to sue for breach of the terms of the contract aas

(Roadparty beneficiary public Sprinklerthird of the works contract. Fitters Local[Citations.]”
765,(2002)Sprinklers, Cal.App.4thUnion No. 669 v. G & G Fire Inc. Cal.Rptr.2d102 774 [125

804], (Road Fitters).)Sprinklerfn. omitted
16 specified, statutoryUnless otherwise all further references are to the Labor Code.
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termination,and due violatedclass members full benefitswages uponpay
than violated sectionsection 223 a lowerby secretly wage required,paying

statements,226, and(a) itemized wagesubdivision toby failing provide
time termina-violated section 227.3 to vacationby failing provide uponpaid

Code arose out of Cintas’stion. All of these violations of the Laboralleged
class members in accordance with the LWO.failure to compensate plaintiff

rise to civilgiveWhen Labor Code violationsproven, penalties.
are if an violation wasSome statutory imposed only employers’penalties

here, an“willful” or Relevant to the claims section 203 penalizes“knowing.”
202,due under 201 orthat fails to sections“willfully” pay wagesemployer

226, and(e)and an “knowingsection subdivision penalizes employer’s
226,intentional” failure to itemized statements under sectionwageprovide

(a) (see for ofsubdivision also 226.3 civil violation[providing penalties§
226, (a)subd. Labor to consider whetherbut Commissionerdirecting§

inadvertent]).violation was Two other statutes impose penaltiespenalty
of the mental state but forregardless provide higher penaltiesemployer’s

210,(Formerif the violation “willful or intentional.” as amended byis §§
1983, 1096, 1, 225.5,204],Stats. ch. 4103 for violation of asp. [penalties §§

1983, 1096, 2,amended Stats. ch. 4103 for violation ofby [penaltiesp.§
223].) underPlaintiffs were entitled to the maximumargued they penalties§

statutes,these however the trial court Because the court concludeddisagreed.
“willful,”Cintas’s conduct was not it declined to or increaseimpose penalties

all that a In their cross-­under include “willfulness”provisions component.
from the the on willful­court’sappeal judgment, plaintiffs challenge finding

evenness. also the court underassessedThey complain applicable penalties,
the on willfulness was correct.assuming finding

camePlaintiffs’ to most of these Labor Coderight pursue penalties
(§(PAGA).about with the of the Private General Act 2698passage Attorneys

23, 2003,et timeTheir filed on Juneoriginal sought waitingseq.) complaint,
However, onunder section 203 but no other Labor Codepenalties penalties.

16, 2004, filed a amended to seeksecondSeptember plaintiffs complaint
PAGA, 1, 2004.additional under which went into effect on Januarypenalties

thatIn addition to new civil for Labor Code violationsestablishing penalties
2699,(§ (f)),did not a subd. PAGA allowscarry aggrievedpreviously penalty

from theirdirectlyto recover Labor Codeemployees penalties employers.
2699, authorized(§ subd. the Labor Commissioner wasPreviously, only(g).)

225.5,210, (b), (b)(See,to such remedies. former subd. subd.e.g.,pursue §§
Commissioner].)Labor If anis to be recovered the[stating bypenalty

recovers an award of civil PAGA requiresemployee successfully penalties,
the Labor and Workforcethat 75 of the be torecoverypercent paid

to thegoing employee.with the 25Agency, remaining percentDevelopment
2699, effective until after(§ (i).) Because PAGA did not becomesubd.

lawsuit, could not befiled Cintas itsargued appliedtheir provisionsplaintiffs
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however,The trial courtretroactively. this and ruled thatrejected argument,
could on PAGA to seek the Labor Code describedplaintiffs rely penalties

above. Cintas this on andchallenges the court’sruling appeal disputes
calculation of several separate penalties.

We address first whether were entitled to on PAGA toplaintiffs rely
conduct that occurred before the statute went into effect. We nextpenalize

address the court’s threshold that Cintas’s conduct was not “willful”finding
for of the wepurposes consider each side’spenalty provisions. Finally,

thearguments to calculation ofpertaining penalties.

A. Application PAGAto Preenactment Conductof

1. Retroactivity

PAGA,Before the enactment of thedivisions of Labor and Workforce
theDevelopment Agency Labor Commissioner—had the soleparticular,—in

to assess and collect civilstatutory authority for Labor Codepenalties many
However, determinedviolations. in 2003 the that inLegislature shortages

andfunding in these werestaffing agencies preventing vigorous pursuit
of civil and thus their intendedpenalties deterrent effect.17hampering

2003, 906, 1;(Stats. ch. Bodyworks, (2005)Caliber Inc. v. CourtSuperior§
365, result,134 31].)374 As a theCal.App.4th Cal.Rptr.3d Legislature[36

found it was in the interest to the to suchpublic expand authority pursue
to aspenalties “aggrieved acting attorneysemployees private general”

in instances when the state’s labor enforcement had not acted.agencies
2003, 906, 1,(Stats. (d).)ch. subd.§

Plaintiffs amended their to seek under thecomplaint penalties newly
enacted PAGA for Cintas’s ofviolations various Labor Code provisions.
Thus, the arises whether PAGA be inquestion may casesapplied pending

one,such as the or whether so would anpresent doing have impermissible
retroactive effect. The trial court ruled that the tostandingexpanded granted

however,underprivate parties PAGA could be the courtapplied immediately;
determined that were fromplaintiffs any newprecluded pursuing penalties
created PAGA for claims that accrued before the statute went into effect.18by

17 request, judicial legislative historyAt Cintas’s we take notice surroundingof materials the
(2003-2004 Sess.)Reg.enactment of Senate Bill No. and later796 its amendments.

18Specifically, (requiring paymentthe court observed section 227.3 of vested vacation
termination)wages upon penalty passagecarried no civil before the of PAGA. Because the

new,penalty for this violation was the court withapplication respectconcluded its to class
members terminated before went effect impermissiblyPAGA into would increase Cintas’s
liability past occurring posefor conduct. Violations after PAGA’s effective date did not a

Therefore,retroactivity problem, penaltyhowever. the section 227.3 claims of class members
1, 2004,January appearswho were terminated after remained viable. Neither side to contest

(i.e., 227.3).aspect ruling respect penaltiesthis of the court’s with to available under §
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nowCintas this was an retroactivecomplains ruling impermissible applica-
tion of PAGA. We disagree.

“New statutes are to absentonlypresumed operate prospectively
some clear indication that the intended otherwise.Legislature [Citations.]”

915, 530,(Elsner (2004)v. 34 Cal.4th 102 P.3dUveges Cal.Rptr.3d936 [22
However,915].) before this we must consider “what thepresumption applies,

terms and (1991)mean.” v. Court‘prospective’ (Tapia Superior‘retrospective’
282, 592, 434].)53 Cal.3d 288 P.2d “In807 whetherCal.Rptr. deciding[279

retroactive, function,the of a law is or we look to notapplication prospective
form. We theconsider effect of a law on a andrightsparty’s[Citations.]
liabilities, not whether a or substantive label best Does theprocedural applies.
law the‘changeQ of conduct new orlegal consequences bypast imposing
different basedliabilities such Does it ‘substan­upon conduct[?]’ [Citation.]

so,andtially existing rights If thenobligations[?]’ applica­affect[] [Citation.]
forbidden,tion to a trial of conduct is absent anpreenactment express

not,intentlegislative to such retroactive If thenpermit application. applica­
tion to a trial of conduct is because the ispreenactment permitted, application

(Elsner 936-937.)v. 34prospective.” Uveges, supra, Cal.4th at pp.

‘orretroactive law “is one which affectsretrospective rights,“[A]
acts, andobligations, transactions conditions which are or existperformed

’to the (Aetnaof the statute.”prior SuretyCas. & Co. v. Ind. Acc.adoption
388,(1947) 159]; accord,Com. Cal.2d30 P.2d391 v.Evangelatos[182

1188,(1988) 629,Court 44 Cal.3d 1206Superior 753 P.2dCal.Rptr.[246
585].)” 828,(Myers (2002)v. Morris Inc.Philip Companies, 28 Cal.4th 839

40, 751].)50 P.3d theCal.Rptr.2d Under United States Court’sSupreme[123
“definition, it is a law that ‘takes or vestedaway rightsimpairs acquired

laws,under existing or creates a new a new orobligation, duty,imposes
attaches a new in todisability, transactions or considerationsrespect already

244,. . . .’ (1994)USI Film Products 511 U.S.past (Landgraf v.[Citation.]”
229,L.Ed.2d 1483].)269 114 S.Ct.[128

The ofenactment PAGA the universe of who can collectexpanded parties
case,from the onlyfor Labor Code violations. In thispenalties employers

effect of the new to arestatute was allow members whoprivate parties —class
or former of Cintas —to recover thatpresent employees penalties previously

could have been recovered the state Labor Commissioner. Thisonly by
did notchange increase Cintas’s in because the Laborliability any way,

Commissioner could have recovered the for Cintas’s viola-same penalties
tions before the matter thatof PAGA.19 It does not Cintas’spassage wrongful
conduct occurred before enacted the legalPAGA was because consequences

19 violations,Although penalties plaintiffsPAGA the available for didalso increased some
highernot seek these rates.
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if it substantiallyremained the same. “A statute is retroactiveof this conduct
A does notthe effect of events. statutelegal operatechanges past [Citations.]

of the facts or conditions which itsuponbecause someretroactively merely
its enactment.came into existence topriorapplication depends [Citations.]”

1, 412, 679].)P.2d(1989) Cal.3d 7-8 767(Kizer v. Hanna 48 Cal.Rptr.[255
that Cintas have to be held accountable formayNor does it matter expected

of to class members. “Ato the Labor Commissioner instead plaintiffpenalties
in abecause it ismerely appliedstatute does not operate ‘retrospectively’

the statute’s enactment orcase from conductarising antedating [citation]
Rather, the court must ask whether thebased in law.priorupsets expectations

new to events before itscompletednew attaches legal consequencesprovision
Products, 269-270,511 atUSI Film U.S.(Landgraf v. supra, pp.enactment.”

for Laboromitted.) liabilityfn. Because PAGA did not increase Cintas’s
(Seein case was not retroactive. v.MyersCode its thisapplicationpenalties,

Inc., a[defining28 Cal.4th at 839Companies, supra, p.MorrisPhilip
to a forliabilityretroactive statute as one that increaseoperates party’s past

conduct].)

addition, neither discussed the case in its webriefing,In although party
in the Court’s inanalysisfind for our conclusion Supremesupport

(2006)LLC Cal.4th 223Disability Mervyn’s,v. 39Rights [46Californians for
57, concerned the effect of(Mervyn’s). Mervyn’s138 P.3dCal.Rptr.3d 207]
64, amended the of the unfairstanding compe­whichProposition provisions

Code, 17203,(Bus. 17204.)& Prof. member ofPreviously, anytition law. §§
however,the could sue for relief from unfair competition;general public

limit to thoseonly64 the law tochanged standing private partiesProposition
(Mervyn’s,as a result of the unfair 39supra,who suffered injury competition.

227.) Court concluded these amendedMervyn’s,Cal.4th at In the Supremep.
be to when 64could casesstanding applied pending Propositionprovisions

227.) The court contrasted statutes it had foundtook effect. at(Mervyn’s, p.
duties, orliabilityto be retroactive —because broaderthey expandedimposed

to be andstatutes courts have found prospectiveincreased punishment —with
231.) a statute to be(Id. findingat In each of the casesthus permissible. p.

observed, of the new law to casespendingthe court “applicationprospective,
the law’s enactmentthe conductgoverned proceedings followingproperly of

(Id.conduct. atwithout the ofchanging legal consequences past [Citation.]”
438,231-232; (2005) 134 454-456see In re Vaccine Cases Cal.App.4thpp.

merit Brenton v.certificate of[imposing requirement];Cal.Rptr.3d[36 80]
Internat., 679,(2004)Inc. 116 688-691Cal.App.4th [10Metabolife

lawsuit(strategicto anti-SLAPP[eliminating ability bringCal.Rptr.3d 702]
suits];certain Landau v.motion to dismiss foragainst participation)public

191,(1998) 81 213-216 Cal.Rptr.2dCourtSuperior Cal.App.4th [97 657]
Thus,mandate].) thewrit ofto in favor of review by[eliminating right appeal

to64’s standingcourt concluded: “To apply Proposition provisionsMervyn’s
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have defined thatthem as we‘retroactively,’the case before us is not to apply
term, ofnot thechange legal consequences pastbecause the measure does

on such conduct.new or different liabilities basedconduct by imposing
the substantive rules govern­The measure left entirely unchanged[Citation.]

dolawfullyconduct. a businessNothing mightbusiness anding competitive
now, earlier forbidden is nownothingbefore 64 is unlawful andProposition

(Mervyn’s,to recover.”rightNor does the measure eliminate anypermitted.
232, omitted.)at fn.39 Cal.4thsupra, p.

grantedthe of because PAGAMervyn’s,Our case is procedural opposite
took their standing awaywhereas 64parties standing Propositionprivate

isa of But the court’s ofshowing injury. high analysis retroactivityabsent
64, differenton Like PAGA did not new ordirectly point. Proposition impose

(Seeconduct. 39Mervyn’s, supra,liabilities on defendants based on their past
has232.)Cal.4th at It the rules whochanged governingp. merely procedural

Like the amendments to standingto sue for certainauthority penalties.
to isMervyn’s,addressed in PAGA’s extension of standing private parties

to the claimsin nature. it wasprospective Accordingly, properly applied
in this lawsuit.pending

effect,concluded the statute is not retroactive in we need notHaving
the intent theaddress to divine aboutparties’ attempts legislative application

of PAGA to conduct.past

2. OriginalPAGA Claims Relate Back to Complaint

In a related Cintas contends the trial court erred inargument, concluding
to their originalclaim for PAGA-based relates backplaintiffs’ penalties

the ofThis conclusion was for calculationcomplaint. penalties,important
the are to a one-yearsince trial court determined that PAGA penalties subject

Proc.,(Code 340.)statute of limitations. Civ. §

desig­“The rule with to actions involving partiesprevailing respect
that, if an amendment isnated their true names in the isby original complaint

run, beafter the statute of limitations has the amended willsought complaint
isrecoverydeemed filed as of the date of the original providedcomplaint

(Austinset of facts. v.in both on the samesought pleadings general
596,(1961)& Insurance Co. 56 Cal.2d 600Massachusetts Bonding [15

817, (1970) 2 Cal.3d681].)” (GrudtP.2d v. LosCity Angeles364Cal.Rptr. of
575, 465, back825].) this relation583 468 P.2d Cases applyingCal.Rptr.[86

than the“it the of the facts ratherrule have made it clear that is sameness
those facts that is determinative.arisingor fromrights obligations [Citation.]”

Thus,375, 874].)(Lamontv. (1983) 142 378Cal.App.3d Cal.Rptr.[190Wolfe
the defendant havea new oftheory liability againstamendments alleging
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the the causebeen found to relate back to so as neworiginal complaint, long
(See Cityof action is based on the same set facts Grudt v.previously alleged.

2 Cal.3d at 583-584 addingLos Angeles, supra, pp. complaint[amendedof
claim of based on related back tonegligence originalrespondeat superior

because it was based on the same misconductfiling alleged by police
officers]; 142 at 378-380Wolfe, supra,Lamont v. Cal.App.3d pp. [husband’s

death related back to fororiginalamended forcomplaint wrongful complaint
were based on the same negligentloss of consortium because both claims

Likewise,husband].)the anacts of the defendants and the same toinjuries
the ifamendment new relates back toseeking damages original complaint

i.e., thesuch resulted from the same same miscon-damages operative facts —
(Walton (1986)duct and the same of. v. Guinncomplainedinjury previously—

1354, newadding187 1362 Cal.Rptr.Cal.App.3d 451] [amendment[232
damagesof related back because these resultedallegation special damages

and accident in originalfrom the same sameinjury alleged complaint].)

in the second amendedPlaintiffs’ for PAGArequest penalties complaint
in theirwas based on the exact same facts alleged original complaint

the LWO. The factual ofCintas’s failure to with basisregarding comply
same, theCintas’s is the and the isliability resulting injury plaintiffs allege

It true that could not have included a claim for PAGAsame. is plaintiffs
it filed before PAGA wasin their because waspenalties original complaint,

enacted, thebut this fact does not the As trial courtchange analysis.
observed, a of that became availablerecoveryPAGA was at most new theory

lawsuit,to the of their and claims based on newduringplaintiffs pendency
the set of facts.theories relate back so as address samelegal may long they

583-584;2 at see also(Grudt v. Los Cal.3dCity Angeles, supra, pp.of
Lamont v. 142 at 381-382Wolfe, supra, thoughCal.App.3d pp. [even

have when wasoriginaldeath claim could not existedwrongful complaint
filed, alive,because decedent was relation back doctrine becauseapplied

loss].)for what was the sameseeking recovery essentiallywasplaintiff

Rather,Cintas does not these conclusions. Cintasdirectly suggestsdispute
to recover PAGAanyit was for the court to allow plaintiffsimproper

if the statute of limitations would have barred the Labor Commis-penalties
filed their second amendedsioner from such claims when plaintiffspursuing

16, is a redargument herring. Assumingon 2004. Thiscomplaint September
it to claims with claims the Labor Commis-is appropriate compare plaintiffs’

filed,could have the would be whether the commis-sioner proper question
an action initiated insioner could have added in 2004 toSeptemberpenalties

discussed, theIn of the relation-back we haveJune 2003. light precedents
claims, long theycommissioner could indeed have added such so aspenalty

of, theandconcerned the same conductunderlying previously complained
claims would not be time-barred.
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B. ViolationsofWillfulness

Laborthat Cintas’sin the cross-appealturn next to argumentWe plaintiffs’
willful, entitled to recoverthat werewere such plaintiffsCode violations

under section 203 and other penalties.time”“waiting penalties

203,“willful,” that anin section isof as usedmeaningThe settled
an act which wasrefused tohas failed orintentionally performemployer

(1981)& Co. 125(Barnhill v. Robert Saundersto be done.required
(1940) 371, (Barnhill); Davis v. Morris7-8 Cal.Rptr.Cal.App.3d 803][177

need269, 345].) refusal to pay274 P.2d employer’sCal.App.2d “[T]he[99
defraud workmen of wagesa evil tonot be based on deliberate purpose

at125(Barnhill,to be due.” supra, Cal.App.3dthe knowsemployerwhich
Morris,7; 274.)37 at p.see Davis v. supra, Cal.App.2dp.

Barnhill, failure toconsidered whether an employer’s payIn this court
theunclear at the time ofif its to them islegal duty payis “willful”wages
herin Barnhill was she oweddischarged,When theviolation. employee

note, to inwhich was intended be repaida balance on aemployer promissory
4.)at(Barnhill,deductions. 125supra, Cal.App.3d p.installments by payroll

note the finalagainstoff the balance due on the promissoryThe setemployer
full wagesthe to recover herto the and suedwages employeepaid employee,

4.)at The(125under section 203. Cal.App.3d p.timewaitingplus penalties
theand but we reversed penaltytrial court awarded both wages penalties,

wethe setoff was not permissible,award. Although ultimately determining
not clear at the time the withheldemployernoted that the state of the law was

of such setoffs.decisions approvedand several Californiawages, appellate
reasoned,5, shouldthat we(Id. 8-9.) uncertainty,” “appellantat pp. “[G]iven

and of wagesfor that setoff wasbelieving proper paymentnot be penalized
of(Id. 8.) wagestheAccordingly, nonpaymentnot at p. employer’srequired.”
8-9.)(125 atnot willful for of section 203. Cal.App.3d pp.was purposes

Code of Regulations,memorialized in CaliforniaholdingBarnhill’s was
8, failure to wagesstates: “A willfulregulation paytitle section 13520. This

when an employerLabor Code Section 203 occursthe ofmeaningwithin
are due.when those wagesto to anintentionally wages employeefails pay

However, are due willwages preclude imposi-a faith thatgood anydispute
(a) Good Faith Dispute.under Section 203.tion of timewaiting penalties [¶]

when an employerthat are due occursany wagesA faith‘good dispute’
successful,which,defense, wouldfact if precludea based in law orpresents

ultimatelythat a defense isthe The factrecover on the ofany employee.part
did exist.a faithgood disputea thatfindingwill not precludeunsuccessful

circumstances,which, are byall the unsupportedunderDefenses presented
faith,unreasonable, aevidence, in bad will precludeor areare presentedany

” 8, 13520.)tit.(Cal. Code Regs., §of a faith‘good dispute.’finding
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Barnhill,Even more so than in the onlegal obligations imposed employers
the LWO unclear at theby were time of Cintas’s violations. As Cintas’s

clear,defense of this madevigorous class action has numerous arguments
exist the of the LWO and itsconcerning constitutionality proper interpreta-

case,tion. theBefore trial court in this no court hadrulings previously
addressed the or the of the LWO. ordi-scope validity City’s Living wage
nances thesuch as one at issue here are a recentrelatively phenomenon.
Indeed, now,until it no California decision has construedappears appellate

ordinance,the anyof or addressedrequirements municipality’s living wage
the constitutional to such ordinance that Cintas haschallenges any raised.20

LWO,we have theAlthough Cintas’s about theserejected legal arguments
defenses were not unreasonable or frivolous. On the raisedcontrary, they

(asissues of first themselves incomplicated recognizeimpression plaintiffs
their the trial court’s use of a substantial inarguments supporting multiplier

fees).awarding attorney

Plaintiffs the lack case law anargue of forthsetting employer’s obligations
willfulness, Osmose,is not on the onissue of Armenta v.dispositive relying

However,(2005) (Armenia).Inc. 135 314Cal.App.4th Cal.Rptr.3d[37 460]
unsettled,the court in Armenia observed that California law was thealthough

of faith this have thepresumption good legal uncertainty might given
was evidence that theoutweighed by was in awareemployer employer fact

(Id.that its were not being for their time. atemployees fully compensated
review,325-326.) substantial evidence the courtpp. Applying simply upheld

the (Id. 326-327.)trial court’s of willfulness. at Thefinding samepp.
substantial evidence led to an affirmance of section 203 inanalysis penalties

Fitters,another case relied on Roadby supra, 102plaintiffs, Sprinkler
765. The Road Fitters court BarnhillCal.App.4th Sprinkler distinguished

thebecause was clear and substantial evidenceemployer’s legal obligation
the the had actedlower court’s that in bad faith.supported finding employer

Fitters, Thus,(Road 781-783.)102 atSprinkler supra, Cal.App.4th pp. any
claimedmistake the to made was not and notlegal have reasonableemployer

(Id.made in 782-783.)faith. atgood pp.

Armenia and Road Fitters do notSprinkler support plaintiffs’ position.
Here, there is no evidence Cintas ever knew it was toshowing required

LWO,its workers at the rates in the orcompensate production prescribed
the acted in bad faith when it failed to such rates. Onshowing paycompany

the the trial court Road Fitterscontrary, Sprinklerexpressly distinguished

20 1137,(9th 2004)Corp. City BerkeleyIn the NinthRUI One v. Cir. 371 F.3d Circuitof
living wage by City Berkeley againstCourt of the ofAppeals upheld adopteda ordinance

that and the andprocess equal protectionclaims it violated due under state federal Constitution
and the the None of the issues inviolated contract clause of United States Constitution. raised

case, and, event,Corporation germane anyRUI One are to this in the Ninth Circuit’s decision
year City.was issued almost a after Cintas terminated its contracts with the
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that itsinformed Cintas productionhad not directlywhen it found the City
allLWO, forthat LWO rates were requiredthe orbyworkers were covered

on the City’sfor hours workedworked and not justhours these employees
this case strikes us as primarilythe issue of willfulness incontract. Although

nature, legalof Cintas’sas it turns on the reasonablenessin insofarlegal
the trialdefenses, we must acceptit concerns factual mattersto the extent

in theevidenceare substantialby anycourt’s iffindings they supported
Fitters, trial781.)at The102(Road p.record. Sprinkler supra, Cad.App.4th

to its contrac-fulfilling“cavaliercourt that Cintas’sacknowledged approach
an indication ofbe characterized astual and couldstatutory obligations”

recklessness; however, is nothe court foundornegligence “[t]heregross
that the LWOnot entertain a faith belief’‘goodevidence that does[Cintas]

did not to workers in Plaintiffs’ position.”21apply

that contradicts thishave directed us to no evidencePlaintiffs
Instead, court focused on thefaith. the trialoffinding good they complain

offers acurrentlyRather than whether anasking employertimeframe.wrong
ofto the of insistwages, nonpaymentfaith defensegood payment plaintiffs

relies a goodunless the uponmust be considered willfulwages employer
from Cintas’sthe are due. Because evidencefaith defense at the time wages

the did not attention to the LWO’sindicatesgeneral managers company pay
them, cannotwith Cintasargueor torequirements, attempt comply plaintiffs

membersrelied on its current defenses when it failed to classlegal payhave
However, creativethe contractwages despite plaintiffs’LWO during period.

the regulation,of in certain cases andlanguage applicableinterpretations
Nothingfor wouldthere is no thelegal support requirement plaintiffs impose.

8, a “goodtitle 13520 thatin California Code of sectionRegulations, requires
due. the thecontrary,faith must exist at the time are Onwagesdispute”

that a faith “occurs when angood employerstatesregulation disputesimply
successful,defense, which,fact if would precludea based in law orpresents

13520,8,(Cal. Code tit.Regs.,recover on the of theany employee.” §part
also used in the(a).) with the broader word “dispute,”subd. Compared

ofin the contexta “defense” is assertedsomethingregulation, typically
defense inof a aIn contrast with the notiongeneral dispute,litigation.

21 gross negligence or recklessnessrely arguecontexts to thatPlaintiffs on cases from other
47,(2007) U.S.(See, v. Burr 551e.g., Ins. Co. Americamay constitute willfulness. ofSafeco

1045, 2201, [construing requirement inwillfulness127 S.Ct. 2208-2210]56-59 L.Ed.2d[167
“However,Act].) carrying with itis a term of artReporting ‘Wilful’the federal Fair Credit

ofto find a violationproofand of which will sufficerequisites typeas to the amountcertain
implicationsconnotations andterm has differentin reference. . . .particular [T]hethe statute

Services,nature, (Triad Inc. v.. .” Dataand intent of the statute . .depending upon purposethe
418],1, on another(1984) Cal.Rptr. disapprovedCal.App.3d Supp.153 10 [200Jackson

516,345,(2002) Cal.Rptr.2d370Group Cal.4thground [127in Smith v. Rae-Venter Law 29
Regulations,of367].) in California Codepurposes“willful” is defined for our58 P.3d Because

8, 13520, pertaining to other statutes.to borrow definitionstitle section we see no reason
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fact”;is it be “basedlitigation may in law or it be“presented”; may
evidence”;or . . . it be “successful” orsupported “unsupported by may

8,(Cal.“ultimately 13520.)unsuccessful.” Code tit. All of theseRegs., §
of the of “defense” that ofdescriptions type waitingprecludes imposition

time indicate the is to a defense.penalties regulation referring litigation
is, us,when the formulated such aPrecisely defense it seems toemployer

beside the So as no other evidence the acted inpoint. long suggests employer
faith, defense, fact,bad of a faithgood based in law or willpresentation

a ofnegate finding willfulness.

This court’s decision in Barnhill did not hold otherwise. Barnhill includes
no factual or discussion when thefinding regarding believed it hademployer
a to set off the balance of alegal right note her Wepromissory against wages.
noted that the state of the law was unclear when the trial court determined the

setoff,had no to make asuch but we did not to divineemployer right attempt
the belief about the oremployer’s subjective law when this belief was

(Barnhill,formulated. 125 8.)atsupra, Cal.App.3d p.

C. Amount Labor Code Penaltiesof

Cintas raises two of in thechallenges to amount oftypes regard penalties
First,awarded. Cintas it liableargues is not for that werepenalties imposed

Next,to Cintas claims the trial courtpursuant specific penalty provisions.
abused its discretion in full under PAGA because it failed toawarding penalties
follow the theguidelines of of Labor Standards and EnforcementDepartment
(DLSE) and set the in an andunjust, amount. Wepenalties arbitrary oppressive
examine whether could be Cintas under thepenalties imposed against specific
statutes and then consider thewhether trial court abused its discretion in

to reduce thedeclining award.penalty

1. toChallenges PenaltiesSpecific

a. Section 223: Secret Underpayments

Cintas claims the trial court erred in for a violation ofawarding penalties
223,section which “Where statute or contract ananyprovides: requires

scale,to maintain the it beemployer designated wage shall unlawful to
a lower while to thesecretly pay wage wage designatedpurporting pay by

statute or contract.” The evidence below showed that Cintas wasby although
on notice of its under the LWO and certified to the itsobligations City

LWO,intention to with the Cintas failed to members at thecomply classpay
LWO rate. The trial court concluded these facts established a violation of
section 223.

On Cintas claims the trial court section 223. Accord-appeal, misinterpreted
Cintas,to this statute when an has secreting only applies employer kept from
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orstatutebya lower than iswage requiredits that it isemployee paying
limita-However, not thisimposethe of section 223 doeslanguagecontract.

tion, 223 in manner.section thisand Cintas cites no case law interpreting

theenacted to addressthat section 223 wascorrectlyCintas observes
theirfromdeductions or “kickbacks”of secrettakingproblem employers

Relationsv. Industrial(Kerr’s DepartmentServiceemployees. Catering of
492,319, 20]; v.P.2d Steinhebel(1962) 57 369Cal.Rptr.Cal.2d 328-329 [19

696,Communications, 707(2005)LLC 126Los TimesAngeles Cal.App.4th
cases, nominallythe351].) pays employeesIn suchCal.Rptr.3d employer[24

but thena collective bargaining agreementthe statute orwage byrequired
back of theto asecretly paydeducts amounts or requires employees portion

so are less than wasearning required.that in thewages, reality employees
273, P.2d(See, Henry’s (1942)etc. Lunch 21 Cal.2d 274e.g., Sublett v. [131

of wages];“kickback” scheme to defeat union[describing payment369]
599, 601-602,(1943) 58 605v. Union School Dist. Cal.App.2dShalz

toP.2d 223 contractor that[finding agreed payviolation of by§[137 762]
deductions, forostensibly lodg­but tookwages large employees’prevailing

LLC,Communications, supra,see also Steinhebel v. Los Timesing]; Angeles
back advances ofcharge126 at 706-708 a on[concludingCal.App.4th pp.

223 received thefuture commissions does not violate where hasemployee§
However, in thesefull minimum all of cases thewage].) underpay­statutory

of authori­ment is a secretwages being kept applicablefrom enforcement
i.e., Commissioner, (Sublett Henry’sthe the union v.Labor employee’sties —

(ShalzLunch, a274),etc. 21 Cal.2d at or v. Unioncontracting partysupra, p.
Dist., 601-602)School 58 at from thesupra, pp. employeesCal.App.2d —not

themselves, aware much arewho are well of howpresumably they paid.

Moreover, the oflanguageCintas’s construction is inconsistent with plain
secretly wagethe statute. Section 223 deems it unlawful “to a lowerpay

or contract.bywhile to the lawhigher wage requiredpurporting pay”
Under Cintas’s inter-the statute secretAccordingly, punishes underpayment.

from itssection 223 if it secretkeptit could have violatedpretation, only
theya thanhigherthat were entitled to bethey wageemployees paid

But, case, of anmaking “underpay-received. in such the secret is not the
Ifmore.obligationment” but the existence of the to payrather employer’s

tofailingthe to for adviseLegislature penalize employers employeeswished
directly.a one it to sosayof their to receive wouldright higher wage, expect

Cintasthe trial ruling.Cintas not the factual basis of court’sdoes dispute
thethat its in accordance withto the it wouldCity pay employeesrepresented

LWO, inthe even it wasand its with ordinance thoughit certified compliance
toThese facts are sufficientworkers lower wages.fact itspaying production

Dist., 58(See supra,v. Union Schoolestablish a violation of section 223. Shalz
605.)atCal.App.2d p.
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b. Section 227.3: Vacation Pay

Next, Cintas trialcontends the court erred in PAGAawarding ofpenalties
states,$500 for a violation of section 227.3.22 inSection 227.3 relevant part:

“Unless otherwise abyprovided agreement, whenever acollective-bargaining
vacations,ofcontract foremployment employeror andpolicy provides paid

time,an isemployee terminated without taken off his vested vacationhaving
vestedall vacation shall to him atpaidbe as his final rate inwages

accordance with such ofcontract oremployment employer policy respecting
served; however,or time thateligibility an contract orprovided, employment

shall not for forfeiturepolicy of vested vacation timeemployer provide upon
termination.”

Cintas notargues are becausepenalties here section 227.3appropriate
an to their accruedrequires employer compensate for vacationemployees

intime accordance with “a contract of or andemployment employer policy,”
the LWO is neither of these Plaintiffs counter that thethings. LWO’s

wereprovisions into their contracts.“effectively incorporated” employment
conclusion,The trial court reached a similar the LWOnoting entitled

thus,to additional time andvacation as to those class members whoplaintiffs
time,were terminated and not for this 227.3 wassection violated.paid

Without theregard to whether LWO was somehow intoincorporated
contracts, weplaintiffs’ with observation thatemployment agree plaintiffs’

“the LWO . . . own forceof its as a entitlementapplies governing legal and
therefore allows theirclass members to recover accrued vacationplaintiff

However, the here is not whether recoverpay.” question may theirplaintiffs
accrued vacation but whether Cintas topay subjectedbe Labor Codemay

The answer turns whether Cintas violated section 227.3penalties. upon when
it failed to terminated for the additional vacation timepay plaintiffs they

Weaccrued to the LWO. think it did.pursuant

Section merely227.3 that if anprovides employer promises by—
vacations,orcontract thepolicy its mustgive employees paid employer—to

an all “vested he hasemployee wages for vacation time” accrued but notpay
attaken the time of The nothis termination. statute does the mannerspecify

in thewhich must have accrued this time. We do not read it toemployee say,

22Although provide penalties, plaintiffs soughtsection 227.3 itself does not for to recover
under provision penalties theythem the of PAGA that makes where are notavailable otherwise

2699,(§ PAGA,(f).)provided. penaltysubd. the did theBecause not exist before enactment of
imposition impermissiblyits would have been retroactive if on violations of sectionbased 227.3

Inc.,1, (See Myers Companies,that before January Philip supra,occurred 2004. v. Morris 28
However,839.)at p. retroactivity byCal.4th court problem calculatingthe trial avoided a

penalties based on the members after thatnumber of class who were terminated date.



1207

for vacation timemust only wagesas Cintas that ansuggests, payemployer
anor a result of’ or to”“pursuantthat accrued accordance with” “aswas “in

Rather, it that if entitlement to paidstates thecontract oremployment policy.
to in such a contract or policy,leave in is given employeesvacation general

with the contractthe in accordancewages,the must employeeemployer pay
this(§ 227.3.)time. Case law alsoor for accrued vacation supportspolicy,

anbyIt settled that vacationinterpretation. “[p]aid provided employmentis
Atlas(Boothbyvests the labors. v.asagreement employee [Citation.]”

Mechanical, 1595, 600].)(1992) Cal.Rptr.2dInc. 6 1597Cal.App.4th [8
Thus, an fromruling employeein a lower court thatreversing prevented

the Thirdyears,for unused vacation time earned over severalrecovering
time notDistrict Court of held “accumulation of vacation doesAppeal

Rather,it. unusedon an which vacationagreement permitsdepend expressly
(Id. atthe it.”agreement legally preventsaccumulates unless employment

1598.)p.

thatbecause Cintas does notAccordingly, employmentdispute plaintiffs’
vacations, and not that it failed tocontracts for doesprovided disputepaid

LWO,underterminated members for vacation time accrued thetheyclasspay
was$500a violation of 227.3 was and the penaltysection established

imposed.properly

c. Former Sections 210/225.5: “Initial” Violations

223, the courtfound that Cintas 204 and trialHaving violated sections
statutes,their formerassessed under sectionscorrespondingpenalties penalty

identical,statutes, that210 225.5 are substantially provideand These which
204)who to the of an toevery wages employee (pursuantfailsperson pay §

be to223)or withholds due an to “shallwages subjectemployee (pursuant §
violation, ($50)]a as For dollars(a) any [fiftycivil follows: initialpenalty [¶]

violation,to (b)for each failure each For each subsequentpay employee. [¶]
violation, ($100)] for eachanyor willful or intentional hundred dollars[one

25 of the amount unlawfullyfailure to eachpay employee, plus percent
210,(Former 225.5.)23withheld.” §§

court theThe with each other and with the trial aboutparties disagree
the meansof this Plaintiffs contendlanguage. provisionproper interpretation

that arewagesa violation occurs anevery period employee’s underpaid.pay
but,violation,of an “initial”The first constituteswagesunderpayment

23 subsequent,$200 or$100 for willfulPenalties are set at for initial violations and
225.5; however, plaintiffsviolations the current versions of sections 210 andintentional under

amended.sought that before these statutes wereonly penalties appliedthe at the lower level
are the formerAccordingly, all to 210 and 225.5 in our discussion toreferences sections

1096,1983,(See ch.they were in 2003. Stats.versions of these statutes before amended
1, 2, 4106.)p.§§
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to all futureaccording whenplaintiffs, pay are mustperiods wages underpaid
be construed andas violations the“subsequent” penalized at rate.higher
Thus, that beplaintiffs $50Cintas should for theargue penalized first pay

a $100class member wasperiod everyforunderpaid, plus subsequent pay
in which classthe member continued to beperiod Cintas’sunderpaid.

is the theinterpretation disagreesreverse. Cintas with idea that aquite
violation occurs ofcarrying penalties every pay period, otherciting examples

2699,statutes that expressly impose penalties “per pay (E.g.,period.” §
(f)(2).)subd. also arguesCintas an cannot be atemployer penalized the
rate for ithigher violations unless has some noticereceived thatsubsequent

Thus,its was a “violation” of the underprevious law. Cintas’sunderpayment
view, former 210 $50sections and 225.5 ofrequire classpenalties per

223,member for the initial violations of sections 204 andcompany’s and
nothing more.

Instead,The trial court neither inposition entirety.its theadopted party’s
DLSE,court withagreed the the as setinterpretation byused forth in a

22, enacted,February 1984 memorandum. Before PAGA thewas Labor
Commissioner had sole to enforce formerauthority sections 210 and 225.5.

statutes,In the 1984 memorandum to these of which we takeimplement
notice, the hisjudicial commissioner advised staff that an “initial” violation is

1, 1984,“[a]ny violation on or afteroccurring January of whetherregardless
assessed,”were whereas a violationpenalties “subsequent” “[a]nyis violation

violation,which occurs after notice of a of whetherprevious regardless
were Inassessed.” how anpenalties describing investigating shoulddeputy

calculate the “Ifpenalties, memorandum states: the violation is an initial
violation, $50the officer will ofassess a eachciting penalty per employee per

violation,each If the apay violation is theperiod. subsequent citing[¶]
will $100officer assess a of each eachpenalty per employee payper period.”

law,The cite case as it suits theirparties competing for thepurposes,
deference to be accorded to the DLSE memorandum. The most thorough

however,guidance, may be found theby Court’s inSupreme explanation
1,Yamaha America v.State Bd.Corp. Equalization (1998) 19 Cal.4th 7-8of of

1, P.2dCal.Rptr.2d agency’s960 that an of a statuteinterpretation[78 1031]
“is entitled to and thebyconsideration courts” but is notrespect binding,
since is the of thestatutory ultimatelyinterpretation responsibility judicial

Productions, Inc.,(Seebranch. also v. Kenneth ColeMurphy supra, 40 Cal.4th
1105,at fn. 7 a statuteconstruction of must be considered andp. [DLSE’s

court].) must, short,but is on thebindingnot “Courts inrespected indepen­
statute,the of thedently text into account thejudge taking and respecting

course,of its ofagency’s whether embodied in ainterpretation meaning,
(Yamahaformal rule or less America v.formal Staterepresentation.” Corp. of

7.)Bd. Cal.4thEqualization, supra, p.19 atof
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thewe withlanguage, agreeconsideration of the statutoryUpon
and 225.5.former sections 210has used to enforcethe DLSEinterpretation

to “foran violation is be imposedthat for initialThe statutes state a penalty
225.5,210, (a),(Former subd.each failure to eachpay employee.” §§

First, $50atwo(a).) things. bylanguage conveys specifyingsubd. This
(italicseach“for each failure to pay employee”must be imposedpenalty

incan resultthe that an “initial violation”added), contemplateslanguage
words,$50 $50 penaltiesthan at the level. In other multiplemore one penalty

conceivablythis couldonly waya initial violation. Thesinglecan result from
each The DLSE’s interpreta­is if are assessed atpenalties period.occur pay

anEach timelanguage:on this is consistent with the statutorytion point
Laborin with the specifiedfails to its accordancepay employeeemployer

Second, the statutory languagea will becauseCode result.penaltyprovision,
anof each thatpaythe forimposition periodcontemplates repeated penalties

continues, a double(whicha carriesinitial violation violation“subsequent”
that occurs afterrefer to other than ansomethingmustpenalty) underpayment
asuggestthe first common sensepay Although might “subsequent”period.

a timeis than a that occurs at later innothing pointviolation more violation
violation,an because the statutesafter “initial” this definition is inadequate

for for “each failure to eachprovide pay employee”multiple penalties
210, 225.5,(a), (a).)in subd. If(Formerincurred an initial violation. subd.§§

athe not to tell constitutesdifference is how is one whatmerely temporal,
an not butexplain,as to initial violation? The statutes dosubsequent opposed

em­we find the DLSE’s reliance on notice Until thepersuasive.
(whetherithas been notified that is a Labor Codeployer violating provision

or the thenot commissioner or court chooses to impose penalties), employer
its ofcontinuingcannot be to be aware thatpresumed underpayment employ­

However, hasa to after the employerees is “violation” subject penalties.
Code,its the on notice thatlearned conduct violates the Labor isemployer

arebe the same as violations thatfuture violations willany justpunished
i.e., ofor be at twice the ratethey penaltieswillful will punishedintentional —

for the violation.that could have been or that were initialimposed imposed

we the trial assessed againstconclude courtAccordingly, properly penalties
$50the of payCintas under former sections 210 and 225.5 at rate per period

class member.per

PAGAPenalties2. Trial Court’s Exercise Discretionof for

a. Standards DiscretionGuiding

tothat who” fails“every210 and 225.5 personFormer sections state
(formerdue210) or withholdswages (former unlawfully wagespay §

Theas in the statute.225.5) be to a civil describedpenalty”“shall subject§
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parties disagree about whether the trial court was torequired impose penalties
225.5,under former sections and210 or whether it had forgodiscretion to

aimposing any because Cintas hadpenalties good faith aboutdispute
whether were due.wages

“shall,”Focusing on the word the statutes describe manda-plaintiffs argue
“Code,(See,tory ‘[sjhall’15 used inpenalties. e.g., the Labor is§ [as

and ismandatory The use of the‘may’ permissive”].) “shall” later inrepeated
statutes this view: “The besupports shall recovered the Laborpenalty by
Commissioner as of a heldhearing to recover andpart wagesunpaid
penalties pursuant to this or in an civil action. The actionchapter independent
shall be inbrought the name of the the State theof of California andpeople
Labor andCommissioner the thereof and andattorneys may act forproceed
on behalf of the in these Allpeople bringing actions. recovered thereinmoney
shall be paid into the State to theTreasury verdict of the General Fund.”

225.5,210,(Former added.)24italics§§ Plaintiffs’ also findsinterpretation
insupport legislative LegislativeThe Counsel’s ofhistory. AssemblyDigest

(1983-1984Bill Sess.),No. 1682 which rise to the version theReg. gave of
case,arestatutes that at issue in this that law theexplains prior “permit[ted]

Labor toCommissioner recover the as of a topenalty part hearing[$10]
recover and or .unpaid in a . . civil action.”wages penalties (Legis.

1983,(1983-1984Counsel’s BillDig., Sess.)Assem. No. 1682 4Reg. Stats.
389.) In to theSummary Dig., addition amount of thep. increasing penalties,

Legislative Counsel stated that the bill require,“would rather than thepermit,
(Id. 390,Labor to added.)Commissioner recover the at italicspenalties.” p.

contrast,In Cintas focuses on the words to” in the “shall be“subject phrase
ato civilsubject these words indicate thepenalty,” arguing commissioner—or

court,the in PAGA—has toassessing penalties through discretion choose not
to at all. theimpose any penalty This was reached the Laborbyinterpretation
Commissioner in the 1984 DLSE memorandum discussed. Stress-previously

subjectthat violations would aing only “be to” thepenalty, commissioner
concluded the amended the DLSE “to exerciselanguage permitted judgment
as to whether the should be Theassessed.” commissioner thenpenalties

for inexpressed guidelines his staff suchexercising “Penaltiesjudgment:
beshould not assessed when is athere evidence of faithgood whendispute,

conference,the are as the result awages paid of settlement ifvoluntary or
there is other ansubstantial evidence of absence of intentional violation.”

onBased of thedefinitions to” anddictionary phrase “subject DLSE’s
Cintas the trialinterpretation, argues court discretion to award nohad

24 provide moneyCurrent versions the statutes for a slightlyof different allocation of the
penalties, they directingrecovered in but continue to use the word “shall” in where arefunds

paid.to be
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haddid realize it thisit Cintas claims the court notif so chose.penalties,
discretion, and thiswere required, lapsebut assumedmerely penalties

(2002) 100(Seean of Fletcher v. CourtSuperiorconstituted abuse discretion.
386, to exercise discretion392 Cal.Rptr.2d [failureCal.App.4th 99][123

However, not out Cintas’s claim. Thereversal].) the record does bearrequires
nature ofabout the versusmandatorycourt considered arguments permissive

225.5, and, summarizingand afterPAGA under former sections 210penalties
2006,10, to submitof directed the partiesthese its orderarguments, January

3, 2006,order, the courtthe In next onbriefing Februaryfurther on issue. its
that,stateddirectly consideringdid not these butarguments simplyaddress

notthe and the of the itpenalty provisions,the facts of case purpose “[did]
Thus,to reduce the amount of penalties.”find reason to exercise its discretion

todoes that the trial court believed it was requiredthe record not demonstrate
had to forgoaward The court have believed it discretionmaypenalties.

tobut chose them anyway.penalties, impose

event, argumenthave the better of theanyIn we think plaintiffs
the This is mostthe nature of constructionconcerning mandatory penalties.

The DLSEhistory.consistent with the and thestatutory legislativelanguage
that not be assessed “when there ismemorandum’s shouldopinion penalties

statutes,theevidence of a faith has no in legislativebasisgood dispute”
Moreover, out, thisor case law. the trial courthistory pointed interpretationas

the a directiveconflates standards for “willful” violation with the statutes’
athat be for nonwillful initial or violations.penalty imposed Bysubsequent

that in the context of ato assess for violation occurredrefusing penalties any
faith the renders thegood dispute, statutoryDLSE’s interpretation nugatory

initial, to asubjectdirective that an nonwillful violation “shall be civil
210,(Former 225.5.) an contra­Wherepenalty.” agency’s interpretation§§

(Traversostatute,dicts or a it is no deference. v.alters the terms of entitled to
1197,(1996)ex 46People Dept.rel. Transportation Cal.App.4thof

434].)251206-1207 Cal.Rptr.2d[54

This a Cintas. Cintas toargument by objectsleads us to related advanced
be the beforeonlythat could recovered Labor Commissionerbypenalties

to assessPAGA was enacted. In the trial court’s discretiondescribing
PAGA, 2699, (e)(1) states:made section subdivisionbyavailablepenalties

Development“For this whenever the Labor and Workforcepart,ofpurposes

25 meaning” penaltiesif are assessedan even noCintas counters that initial violation “has
because, violation, “subsequent” andwill be consideredafter an initial later violations

(which analysis set forth elsewhere inhigher is based onpenalized at a rate. This observation
memorandum) bepenalties imposedThe direct topoint.same is beside the statutesthe DLSE

violations, employer’swhen thepolicy penaltiesall enforcement excusesfor but DLSE’s
conduct not willful.is
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commissions,divisions, boards,anyor of itsAgency, departments, agencies,
or has discretion to a civilemployees, assess a court is authorized topenalty,

discretion, conditions,exercise samethe to the same limitations andsubject
to civilassess a Cintas this mean a courtpenalty.” interprets provision to that
is to assessrequired in accordance with the thatpenalties same standards
govern the DLSE’s exercise of discretion. Cintas the trialassertsSpecifically,
court was bound to follow the enforcement set forth in theprocedures 1984

memorandum,DLSE which the of “when thereprohibit imposition penalties
is evidence of a faith thegood Because trial found theredispute.” court that

case,was good willfulness,such a faith in this a ofdispute findingprecluding
Cintas the violatedargues court the DLSE’s policy by awarding penalties.
This suffersargument from several flaws.

First, “authorized” does not mean That a court has to“required.” authority
exercise discretion in the same manner as the DLSE notdoes necessarily
mean it is to do so.required Without further support for this interpretation—
and none has been offered—we are disinclined to believe the Legislature

Second,intended to so circumscribe the court’s havediscretion. as we
theexplained, DLSE’s of forgiving when the has apolicy penalties employer

good faith defense entitled nois to deference it thebecause contradicts
Third,ofexpress language former sections 210 and 225.5. Cintas’s argument

contravenes Court thatSupreme authority DLSE internalholding policies
statutes are not entitled tointerpreting deference because werejudicial they

not inpromulgated accordance with the Administrative Procedures Act
Western,(APA). (Tidewater 557,(1996)Marine Inc. v. Bradshaw 14 Cal.4th

186,576 (Tidewater);P.2dCal.Rptr.2d 927 see also v.[59 Morillion296]
575, 3,Royal Packing (2000)Co. 22 Cal.4th 581 P.2d995Cal.Rptr.2d[94

Tidewater,139].) 572, 576,In 14 atCal.4th the courtsupra, pages concluded
DLSE intended to guide labor ofpolicies commissioners’ enforcementdeputy

APA,a statute are withinregulations the of the themeaning and thus agency
is to followrequired the APA’s them.rulemaking inprocedures adopting
Informal DLSE enforcement are only regulations,not void as but thepolicies
court stressed that such policies, no matter how belong-standing, may given

576;no in aweight judicial (Tidewater, atanalysis. see also Morillion v.p.
Co.,Royal 581-582;22Packing Cal.4th at Church v. Jamisonsupra, pp.

(2006) 1568,143 166].)Cal.App.4th 1578-1579 Given thisCal.Rptr.3d[50
enacted,Court which settled theSupreme was time PAGA wasauthority, by

we cannot conclude the Legislature intended trial courts be toto constrained
follow DLSE enforcement the hadpolicies high court declared void.
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discretion in PAGAawardingthe court did not abuse itstrialAccordingly,
We now consider Cintas’ssections 210 and 225.5.under formerpenalties

theto reduce the amount of penalties.that the court erred in decliningclaims

b. AwardAmount of

2699, action an(e)(2) aggrievedthat in anprovides bySection subdivision
award a lesser amount“mayPAGA the courtto recover penalties,employee

if, thebased onbythe maximum civil amount thisspecified partthan penalty
case, into do otherwise would resultfacts and circumstances of the particular

trialand or Theconfiscatory.”an award that is unjust, arbitrary oppressive,
case, ininto account the facts“Takingto in this stating:court declined do so

issue,matter, the Court doesand the of the atpenalty provisionsthis purposes
amount offind to discretion to reduce the penalties.”not reason exercise its

ofconsideringthe error theargues by purposeCintas court committed legal
that are unjust,and abused its discretion by penaltiesthe statutes “imposing

in amount.arbitrary confiscatory”and andoppressive

claim ofto our attention Cintas’sauthority broughtNo supports
a court PAGA canerror. Cintas that triallegal argues imposing penalties

inthe mentioned sectiononlyexercise its discretion based on considerations
2699, a the(e)(2). misunderstandingon ofargumentsubdivision This rests

are notmandatory,nature of PAGA As we havepenalties: explained, they
2699, (e)(2) thedescribessection subdivisiondiscretionary. Accordingly,

toa exercise its discretion reducemayconditions under which trial court
in generalfor discretionIt does not specify guidelines exercisingpenalties.

is statute.bythe amount fixedto the amount of becauseregardwith penalties,
withinmust be exercisedCintas out that discretioncorrectly points judicial

v. Board(Horsfordof that the discretiongrantsthe confines the statute of
359,(2005) 132 393-394University Cal.App.4thTrustees Stateof California

of sectionthis means in the context644]), but whatCal.Rptr.3d principle[33
to2699, a exercise discretion(e)(2) onlysubdivision is that court can its
ofThe textbased on the enumerated considerations.lesser penaltiesaward

thethe ofof PAGA indicatehistory purposesection and the legislative2699
Codeto deter Laborwas to broad collection of civil penaltiesact encourage

Court, 134(See supra,Inc.Bodyworks, Superiorviolations. Caliber v.
370, theto374.) ignoreat The trial court was not requiredCal.App.4th pp.

bereduce the tothe when it declined to penaltiesremedial of lawpurpose
on Cintas.imposed



1214

Nor has Cintas shown the award is unjust, andpenalty arbitrary oppressive,
$258,900or Cintas theconfiscatory. claims of in isimposition penalties

unjust, and the andarbitrary oppressive because LWO is itambiguous was
unclear whether or to what itextent to the workapplied plaintiffs performed.
However, several facts the trial decisioncourt’s to fullsupport impose

facts,Basedpenalties. on the court found Cintas was onundisputed notice
that the LWO to its but made nooperations to withapplied attempt comply
the ordinance. the courtAlthough short of thefindingstopped company’s

“willful,”Labor Code violations to be the court chastised Cintas’s “cavalier
to itsfulfilling contractual and andapproach statutory obligations” suggested

its conduct could be characterized as or recklessgross negligence disregard.
Cintas also the were itargues inflated becausepenalties unfairly pays

on a basis. Under theemployees weekly court’s of formerinterpretation
sections 210 and 225.5 that are to bepenalties perassessed Cintaspay period,

its were than itcomplains penalties arbitrarily higher they would have been if
had its often. ofpaid less The anemployees frequency employer’s pay

course,can cutperiods both of since aways, who are onemployees paid
monthly basis will lowerrecover than whoemployees receivepenalties

However,more wepaychecks must the trialfrequently. courtpresume
considered argumentthis and determined it did warrantnot a reduction of
Cintas’s This conclusionpenalties. was well within the court’s discretion.26

$258,900theFinally, assessment is not Thepenalty confiscatory. court
received evidence that $2.81Cintas’s had inparent company billion sales and
$272 million in fiscal 2004. The award isprofits during year certainlypenalty
not in (See, City“astronomical” ande.g., County Sancomparison. of

1302,(2000)Francisco v. 77 Cal.App.4th 1318-1319 Cal.Rptr.2dSainez [92
$663,000 violations,for[approving housing code whichpenalty418] repre-

award,worth].)sented about 28.4 of the defendants’ net Thepercent penalty
$804,783 award,which totaled thanless one-third of the plaintiffs’ damage

(Seewas also to Cintas’s Kinney (1980)misconduct. v. Vaccariproportional
348, 787,27 Cal.3d 612356 P.2d assessmentCal.Rptr. [punitive[165 877]

misconduct,beshould to todefendant’s sufficient achieveproportional
excessive].)deterrent and notpenalty’s purpose, constitutionally

sum,In the trial court did not abuse discretion in to reduceits thedeclining
2699, (e)(2).PAGA to section subdivisionpenalties pursuant

26 asserts, argument authority,Cintas also without or to impositioncitation that the of
penalties protectionequal prohibitionviolates and the constitutional on ex factopost laws.

(Santhrowaway CountyargumentsThese belated have waived.been Mateo Coastal
Mateo, 559;County supra,Landowners’ Assn. Cal.App.4th p. Downeyv. San 38 atof

Co.,Savings Casualty& supra, p.Loan Assn. v. Ohio Ins. Cal.App.3d189 at 1090 [“A
allegedcourtreviewing merely complainsneed not consider error when the appellant of it

pertinent argument.”].)without
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ClaimCompetitionV. Interest on Unfair

interest ofin awarding prejudgmenttrial court erredarguesCintas the
under the unfairclaim for restitution10 on successfulplaintiffs’percent

Code, awarded(UCL)). The court(Bus.law & Prof. 17203§competition
3287, (a),subdivisionto Civil Code sectioninterest pursuantprejudgment
certain, ofor“damages capableon an award ofwhich for interestprovides

this was erroneousCintas claims rulingmade certain calculation.”bybeing
restitution,under the UCL is consideredforrecovery wagesbecause unpaid

Co., 23Air Products(Cortez supra,not v. Purolator Filtrationdamages.
177-178.)Cal.4th at pp.

decision can have no practicalWe need not reach this issue because our
the The court awarded the sameprecisely prejudg-effect on trialjudgment.

29, 2006,($372,546 through$216.57ment interest fromplus per day April
the UCLboth the of claim and claim.of on breach contractentry judgment)

award theThe states that the interest forspecifically prejudgmentjudgment
to,in, the interestUCL claim is “included and not in addition prejudgment

the Action” breach of contract. Cintasawarded on Fifth Cause of for
claim, it notto on contract but didrecover theirchallenged plaintiffs’ right

Accordingly,the award of interest on the contract claim.dispute prejudgment
the in the ofbecause we are favor on breachaffirming judgment plaintiffs’

claim, theis now to interest onobligatedcontract Cintas pay prejudgment
be to additional amountdamages.contract Cintas will not required pay any

thefor interest on UCL claim because judgmentprejudgment plaintiffs’
in the of interest on the contractdirects that this award is subsumed award

claim.

“ “ aby‘It is ‘to actual controversiesdutythis court’s decide
effect, towhich be into and not give opinions uponcan carriedjudgment

ofdeclare or rulesor abstract or to principlesmoot questions propositions,
”it. . .’the in in the case before .law which cannot affect matter issue

‘ canrelief be angranted, appeal“When no effective[Citations.]’ [Citations.]
v.(Vernon Stateis moot and will be dismissed.” [Citation.]”[Citations.]’ of

114, 121].) Accord­120(2004) Cal.Rptr.3d116 Cal.App.4th [10California
academic, nobe wedecision on the matter would expressbecause ouringly,

on an award for restitutionthe of interestavailabilityonopinion prejudgment
of under the UCL.wagesunpaid
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VI. Award Fees and Costsof

Both sides have from the trial court’s ordersappealed postjudgment
awarding attorney fees and costs. Cintas the ancourt usedcomplains

fees,excessive inmultiplier attorney and thecalculating plaintiffs complain
court erred in allow forrefusing to certainrecovery litigation rejectcosts. We
both arguments.

AttorneyA. Fee Multiplier

class,In calculating the fees to awardedattorney be to the trialplaintiff
court reviewed detailed abilling records and arrived at “lodestar” offigure
$727,000, the totalrepresenting attorney hours abyexpended multiplied
reasonable rate. Cintashourly has not this amount.disputed

trialA court has discretion to the lodestar amount to takeadjust
account (Ketchumof circumstances in the case. v. 24unique (2001)Moses

1122, 377, 735];Cal.4th 1131-1134 17 P.3d PLCMCal.Rptr.2d Group,[104
1084,Inc. (2000) 198,v. Drexler 22 Cal.4th 1095 P.2dCal.Rptr.2d 997[95

511].) Some factors the court in themay consider lodestar include:adjusting
“(1) involved,the andnovelty (2)of the the skilldifficulty questions

them, (3)in the extent thedisplayed presenting to which nature of the
litigation other the (4) contin­precluded employment by theattorneys, [and]

(Serrano 49,nature of the feegent (1977)] [25,]award. Priest 20 Cal.3d[v.
315, Moses,141 1303.)” (KetchumP.2dCal.Rptr. 569 v. 24 Cal.4th atsupra,

1132.) “The suchp. of is to fix a fee at the fair marketpurpose adjustment
effect, determines,value for the action. Inparticular the court retrospectively,

whether the alitigation contingentinvolved risk or required extraordinary
skilllegal of the unadorned lodestarjustifying augmentation in order to

the fair rateapproximate (Ibid.)market for such services.”

Plaintiffs’ motion for thefees asked court to a ofattorney apply multiplier
2.0 based on the and of the issues andprimarily novelty difficulty presented

class,the successful results counsel theachieved for without the time and
trial,of a on Theexpense nearly every one of these issues. trial court agreed

assessment,with this it athough determined smaller of 1.65 wasmultiplier
The court its “The caseappropriate. reasoning as follows: instantexplained

a number of aspresented important issues Constitutional interpretation,[of]
well as the Privateinterpretation of Labor Code General ActAttorney[s]

Code,(Labor 2699 et and the Ordinance itself.Hayward Living Wage§ seq.),
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issues, of retroactivequestions applica-as difficult and novelThese as well
burden, counsel.bywere Plaintiffs’skillfully presentedtion and evidentiary

involved,the theof issuesnovelty importanceBased the and difficultyupon
an living wage,in the to of establishedenforcing rightsof this case payment

inPlaintiffs’ counsel—bothbyand the of skillhigh degree displayed
inclaims andof the classa toestablishing right summary adjudication

contract,Constitutional, and eviden-statutory interpretation,Cintas’defeating
that a ismultiplier appropriate.burden Court findstiary arguments—the

the level oflargelythe in the lodestar here reflectWhile rates includedhourly
for highcase do not account thelitigated, they fullyskill with which the was

or the relative efficiencyskill to achieve the results herenecessarylevel of
the determinationwhich were achieved. Most to Court’simportantwith they

however, are risks inherent incontingenton the of a thequestion multiplier,
of of were presentedthis a number issues firstlitigation, impressionwherein

1.65,a ofand were resolved in favor.” Applying multiplierlargely plaintiffs’
$1,199,550the a total in fees.attorneycourt awarded of

(Serrano v.for of discretion.attorneyWe review an award of fees abuse
Priest, 49.) is bestat trial thesupra, ‘experienced judge20 Cal.3d “Thep.

court,in and whileof the value of rendered hisjudge professional services
review,to it not be unless thehis is of course will disturbedjudgment subject

(Ibid.) Thecourt convinced that it clearly wrong.’is isappellate [Citations.]”
oftrial court’s award here was an exercise discretion.appropriate

based the onCintas the courtcomplains improperly multiplier
(suchdata asbillingrisk” without evidence of“contingent “comparative

deferred)”firm or or withouthours billed the amount of incomeannually by
toevidence that “sacrificed for other work”attorneysplaintiffs’ opportunities

However,the view of theundulyclass. Cintas takes an narrowrepresent
awayof It is not that counsel turned“contingent paidrisk.”concept simply

class, that risked neverwork for a time in order to the but counselrepresent
case aThe and defenses in this raisedat all. claimsreceiving compensation

and classof issues of firstsignificant legalnumber complex impression,
andthese issuestook risk that it would not oncounsel a substantial prevail

v. Trustees(Seerecover a full fee. Boardthus would not ofofHorsford
400, fn. [“litiga­at 11University, supra, p.State 132 Cal.App.4thCalifornia

willthe attorneyand even mostfraught uncertainty scrupuloustion is with
some,’ the Our courts have recognizedand as saying goes”].)‘win some lose

takingto forattorneysthat an enhanced fee award is necessary compensate
“ a the same legalthan fee forhighersuch risks: ‘A fee must becontingent

thefee compensatesThethey contingentservices as arepaid performed.
loan thosebut for the ofnot for the services he renderslegallawyer only

the not being paid. .’ both bears risk oflawyer. ‘A whoservices. [Citation.]
of workthe market value hisservices is not fairreceivingand legalprovides

more,If nofunctions. he is paidif for the second of theseonlyhe is paid
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counsel will be to awardcompetent reluctant fee cases.’accept [Citations.]”
(Ketchum Moses, Moreover,1132-1133.)v. 24 Cal.4th atsupra, inpp.

risk,addition to trialcontingent the court based the on othermultiplier
factors that does notappropriate Cintas such as the andnoveltychallenge,

skillof the issues and thedifficulty and of class counsel.presented efficiency
assertion,toFinally, contrary Cintas’s the record is not devoid ofcompletely

evidence theabout burden on theclass counsel. for classimposed Attorneys
2,100submitted a declaration that the case overhad “consumed wellstating

time,hours of inwhich a small firm such asprofessional acomprises[theirs]
ofsignificant amount billing.”

B. Cost Award

Plaintiffs were awarded of the ($8,174.44)all costs set in theirforth
costs, however,memorandum costs. Inof addition to these statutory plaintiffs

$65,641.28ofan awardsought for not availablelitigation otherwiseexpenses
under Code Civilof Procedure section 1033.5. This included overfigure
$40,000 in witness fees. Plaintiffs were toexpert argued they entitled recover
such (1991)under v.expenses Beasley FargoWells Bank 235 1407Cal.App.3d

459]; however, the trial courtCal.Rptr.2d[1 as torejected Beasley contrary
the ofweight theauthority, including Court’s decision in Davis v.Supreme
KGO-T.V, 452,(1998) 567],Inc. 17 Cal.4th 436 and950 P.2dCal.Rptr.2d[71
ruled such nonstatutory costs not belitigation recovered.27may

award,In a from the costcross-appeal renew theirplaintiffs argu­
ments, theagain relying on Wellssolely Beasley v. Bank case.Fargo
However, this from washolding Beasley theexpressly bydisapproved

in theCourt recent decision OlsonSupreme v. Automobile Club Southernof
1142, 81,42(2008) Cal.4th 1151 P.3dCal.Rptr.3d 179[74 882]California

Olson,(Olson). In the court held that witness not behigh mayfeesexpert
recovered the in aby prevailing becauseparty private attorney general action

Proc.,the statute (Code 1021.5)that authorizes fee shifting Civ. onlyspeaks§
to andattorney fees does not authorize an award of witnessexpressly expert

(Olson, 1150-1153.)fees. 42 atsupra, Cal.4th Because herepp. plaintiffs
offered no astatutory basis for of the andrecovery witness fees other

statute,not“litigation authorized these sums were allowableexpenses” by not
costs, Proc.,as and the trial court (Coderefused to award them. Civ.properly

1033.5, Olson,(b);subd. 42 1150-1153.)§ Cal.4th atsupra, pp.

27The did award anplaintiffs $498court’s order additional in translationtranscript and
1033.5,expenses, foundwhich it reasonable under Code of Civil Procedure section subdivi­

(c)(4).sion disputedoes not award. All litigation expensesCintas this other were denied.
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DISPOSITION

in theirare affirmedorders on appealpostjudgmentThe andjudgment
ontheir costs appeal.Plaintiffs shall recoverentirety.

Jenkins, J.,Poliak, J., and concurred.

2008,2, ofand the petitionwasrehearing JulyA for a deniedpetition
was deniedCourtand for review theby Supremedefendants appellants

10, 2008, S165293.September


