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Opinion

grant summarythe court’s ofJOHNSON, from trialLeena AresoappealsJ.
lawsuit,CarMax, her class action(CarMax),in Inc. infavor ofadjudication

Code,action) of the Laborcauses violationsallegedwhich other of(among
We affirm.a for overtime.failure toincluding pay compensation

BACKGROUND

23, 2004, as consultanta salesfor CarMax on Junebegan workingAreso
18, 2004, andtrainee, as an hourly employeeand until she was classifiedJuly

19, 2004, Areso toCarMax promotedwas for overtime Oneligible pay.1 July
vehicles,consultant, of CarMax’s usedjob sellingsales with the primary
CarMaxand vehicle accessories.used vehiclewarranty plans, appraisals,

as “commissionedAreso California sales consultantsclassified and other
on the andreceived based productsAresoexempt salespersons.” payments

sold, a but Areso was notguaranteedservices she with minimum base pay,
7,worked for CarMax until June 2005.overtime. Aresopaid

1, 2005, CarMax Areso and other sales consultantspaidUntil February
dollar eachincluded a uniform forunder its national whichpay plan, payment

lease,vehicle, a asale a used vehicle from(purchasingof appraisal purchase
afor the sale ofcustomer), and extended service The uniformplan. payment

$150.2 10 of thevehicle was Sales consultants also were paid percent
the to$150 paymentfor accessories sold. CarMaxprice any adoptedpurchase

its staff to items to maximizehigheravoid an incentive for sales push priced
their own commissions.

1 and theare the of material facts fromparties’ undisputedThe facts taken from statements
granting summary adjudication.trial court’s order

2 leased,$50 $50 andappraisal purchase,uniform each vehicle for eachOther rates were for
plan$100 for each extended service sold.
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2005,In CarMax a newimplemented for its sales inpay plan consultants
California.3 Under the California CarMax Aresopay plan, and otherpaid
sales consultants to a formulapursuant which took into account the number
of vehicles sold aby (the “level”)sales consultant and the average ofprice

sold,the orvehicles other theproducts decreasing to thepercentage paid
increased,sales consultant as the sale andaverage price for anproviding

if theadjustment base totaled thepayment less than “target commissions.”
calculations,After these a sales consultant would earn the same uniform
vehicle, $154,payment whether theper approximately sale ofaverage price

$40,000, $20,000, $9,999.99.the vehicle sold was or The sales consultants
continued to (10receive the same of thepercentage percent) purchase price
of any accessories sold. Like the national the Californiapay plan, pay plan
was to avoid andesigned incentive for sales consultants to push higher priced
items.

10,Areso a namedwas in a class action lawsuit filed onplaintiff July
2008, CarMax,against that CarMaxalleging failed to overtime inpay

1194,violation of Labor Code section with otheralong ofallegations
theviolations of Labor Code and the Business and Professions Code. CarMax

filed a motion for thatsummary adjudication, arguing Areso’s compensation
under both the national and the California includedpay plan pay plan

whichpayments under the “commissionedqualified sales” fromexemption
the overtime Areso had earned more thanpay requirement. oneundisputably
and a half times the minimum andwage, had received at least one half of her

“commissions,”in herwages making for overtimeineligible pay.

The trial court thegranted motion for The courtsummary adjudication.4
stated: “There is no material issue of fact under either that thepay plan

$150the sales consultants eitheremployer paid vehicle soldexactly per
(under Plan)the National or (under$150 vehicle sold theapproximately per

Plan).”California The court concluded that CarMax’s arrange-compensation
ment “is still a incentive and under-performance-based system thus fairly
stood to be a commission structure” under Labor Code section 204.1.5 The

$150trial court also that the $154concluded or received Areso for eachby
vehicle, of the was a underregardless “commission” section 204.1price,

3 pay plan adoptedCarMax states that its California “in responsewas to concerns about
regardingin theuncertainties state of California law the definition of a sales commission.” The

effect,parties dispute exactly pay planwhen in 2005 the California went into but the month in
beganplan question appeal.which the new is not material to the on this

4 16, 2009,granting summary adjudication,The trial court’s order filed June certified to this
question summarilycourt the of the of Labor weinterpretation Code section 204.1. After

166.1,petitiondenied Areso’s for writ of mandate under of theCode Civil Procedure section
18,judgment Septembertrial court entered on 2009.

5 indicated, statutoryUnless otherwise all references are to the Code.Labor



1001

sold, construingvehiclesthe ofrather than “value”the “amount”based on
sold.of vehicles Aresoto mean the number“amount”

causeAreso’s firstfavor CarMax onin ofThe court entered judgmenttrial
claim, of action becauseaction, that the secondorderedthe overtimeof

third,Areso’sprejudiceand dismissed withoutwithdismissed prejudice,
fourth, fifth, and causes of action.sixth

aAreso filed timely appeal.

DISCUSSION

as judgment.aissummary adjudication appealableTheI. grant finalof

formotiontrial court CarMax’sgrantedreflects that theThe judgment
dismissalcause action and orderedof Areso’s first ofsummary adjudication

fourth, fifth,third, causes of action.6and sixthAreso’swithout ofprejudice
action framedthan the causes ofthat of fewer all“A judgment disposes

as to anyfinal fundamental sense partiesthe not in theisby complaint
(Sullivan v. Deltacause action remainsbetween whom another of pending.”

74,Lines, 288, 781].)P.2dInc. 15 Cal.4th 307 935(1997) Cal.Rptr.2dAir [63
orderis an intermediateadjudicationorder granting summaryWhile “an

”in the action’from the final judgmentwhich is ‘reviewable on appeal
1064,(1996) 1070(Jacobs-Zome Cal.App.4thv. Court 46 [54Superior

a final determina­385]), action for“if further isjudicial requiredCal.Rptr.2d
(ibid.).interlocutory”tion of the of the the decree isrights parties,

is a finalnot judgmenta dismissal withoutGenerally, voluntary prejudice
(2002) 104Cityon the merits. v. Oakland(Syufy Enterprisesappealable of

Nevertheless,869, if808].) unresolved879 Cal.Rptr.2dCal.App.4th [128
of on summaryto cause of actionancillary” disposedclaims are the“purely

“ theof action onjudicialthere further in the nature‘nothingisadjudication,
theof the ofrightsof to a final determination assertedthe court essentialpart

” (Beliothe Panorama Optics,and matter is v.appealable.respective parties,’
737].)1096, The fourth(1995) 1102 Cal.Rptr.2dInc. 33 Cal.App.4th [39

203), the fifth cause of actioncause action time under(waiting penaltiesof §
Code, 17200), sixth cause ofBus. and the(unfair under & Prof.competition §

Code, Areso’s2699),Lab. all depend entirely uponaction under(penalties §

6 following summary adjudication of her cause ofher brief that firstopeningAreso states in
fourth, fifth,action, ofthe and sixth causesprejudicedismissal without ofrequestedshe the

2008,31, dismissingJuly prejudicea on withoutstipulationaction. had earlier filedpartiesThe
third, fourth, fifth, causes action were thereforeand sixth ofthe third cause of action. The

with Areso’s secondprejudiceThe trial court dismissedvoluntary prejudice.dismissals without
18,breaks)(failure Auguston 2009.providecause of to mealaction
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claim,overtime and therefore all became moot once the trial grantedcourt
(.Belio,on that atsummary adjudication 1102.)claim. p.

action,The third cause of which aalleged failure to reimburse Areso
2802,for the of uniforms inpurchase required violation of section is not

Nevertheless,nor herdependent upon to overtime claim.ancillary in Areso’s
brief on she indicates she claimappeal, that no tolonger wishes thatpursue
and asks us to amend the to dismiss the third cause ofjudgment action with

“When aprejudice. waivesparty expressly righton the to anappeal litigate
unresolved cause actionof that thedeprived judgment as entered of finality,
the court may effect to theappellate give waiver theby amending judgment
to reflect a of (Sullivandismissal that of actioncause with v. Deltaprejudice.”

Lines, Inc., 288,Air 308-309.)15 Cal.4thsupra, We therefore exercise our
todiscretion Areso’spreserve the to reflectappeal by amending judgment

that the third cause of action dismissed withwas prejudice.

The judgment is appealable.

paymentsII. The are wagescommission CarMaxexempting payingfrom
overtime.

“We review an afrom of de novo.appeal grant summary adjudication
The bears the ofmoving party showingburden that there is no[Citation.]

triable issue of material fact that heand or she is entitled to as ajudgment
matter of law. We view the evidence and reasonable inferences[Citation.]
from thethe evidence in most to thelight favorable party.opposing [Citation.]”
(Ha­ 28,(2006)v. Investor’s Business Daily, Inc. 138 Cal.App.4thrris
36 (Harris).) assertion of an from theCal.Rptr.3d exemption[41 108] “[T]he

defense,lawsovertime is considered to be an affirmative and thetherefore
(Ramirezbears burden of thethe v.employer proving exemption.”employee’s

844,(1999) 785,Yosemite Water Co. 20 Cal.4th 794-795 Cal.Rptr.2d[85
(Ramirez).)P.2d978 2]

510, (a) thatSection subdivision hours of labor consti­requires eight
work,tute a and work in excess of hours in one 40 hoursday’s any eight day,

workweek,in one and the worked the ofeight dayfirst hours on seventh
work at of oneanyin workweek “shall be the rate no less thancompensated
and the rate forone-half times of an Californiaregular employee.”pay

Welfare from(IWC)Industrial Commission order No. 7-20017wage exempts
the whose ex­overtime compensation requirement “any employee earnings

(1 1/2)ceed and the if more than half ofone one-half times minimum wage

7 2004,Legislature wageinThe defunded the IWC but its orders remain in effect.
507, 512,(2008) 2(Kettenring Angeles Cal.App.4thv. Los School Dist. 167 fn. [84Unified

196].)Cal.Rptr.3d



1003

(Cal. Regs.,Codecommissions.”compensation representsthat employee’s
204.1, to11070,8, applicableCode section(3)(D).) Laborsubd.tit. §

CarMax, wages“Commissionasvehicle dealers such provides:ofemployees
. .a vehicle dealer .asan licensedto employed by employerpaid any person

Commissionmonth ....each calendarduringdue and onceare payable
the salerendered infor servicesanytoarewages compensation paid person

theuponand based proportionatelyor servicespropertyof such employer’s
onadded.)8 issue(Italics squarely presentedTheamount or value thereof.”

(under the$150ofto AresoCarMax’s paymentsis whetherappealthis
constituteCalifornia(under plan),vehicle the$154or pernational plan)

or ofthe amount value”on“basedwages proportionatelycommission
sold, from thethus CarMaxexemptingor servicesCarMax’s property

the Labor Code.ofovertime compensation requirement

on aare not commissionsthat theAreso bases her contention payments
Motors,cases, LaborInc. v. DivisionKeyeswithbeginningseries of of

(1987) 557 Cal.Rptr. 873]197 Cal.App.3d [242Standards Enforcement
Motors, andMotors). that sold servicedIn anKeyes(Keyes employer

the of Labor Standardsa declaration from Departmentautomobiles sought
basedwhich was(DLSE) that its mechanics’ compensation,Enforcement

for repairs,to the customerchargeda of the ratepercentage hourlyon
(Id. 560.) DLSE thatrespondedatwages.” p.“commissionconstituted

“ court,items,” but the trialto of ticket’only ‘big‘commission’ salesapplied
the received inmoneyas ‘a of [the]commission“[d]efining percentage

”transaction,’ a of hourlyof thefound that the mechanics’ receipt percentage
561.) Seven of this(Id. at Divisionrate commission wages. p.constituted

section 204.1 sets up“We conclude Labor CodeDistrict disagreed:Appellate
schemewhich must be met before a compensationtwo both ofrequirements,

First, the must beto ‘commission wages.’ employeesis deemed constitute
service, the ormakingin a or notselling productinvolved principally product

Second, be atheir mustcompensationthe service. the amount ofrendering
(Id. DLSE,563.) as theor atthe of the service.”price product p.ofpercent

orders, asconsistentlyof had treatedwith administrationcharged wagebody
Thereceived in salesemployees positions.only wages bycommissions
test,sales, of thein so that “fail the firstthey partdid not engagemechanics

(Ibid.)the second.”assuming they may satisfyeven

Ramirez, meaningto determine theCourt reviewSupreme grantedIn our
whether an whoemployee performedto determineof “outside salesperson,”

8 legislative history of Senate Billgranted judicialfor notice therequestWe Areso’s of
(1967 Sess.), 204.1. The204 and added sectionReg. which in 1967 amended sectionNo. 972

give automobile dealers thehistory was intended tolegislative indicates that section 204.1
(Sen.biweekly,monthly, than a basis.wages on a ratherright pay employeesto commission
1967,Governor, 5,(1967 Sess.),Reg. Aug.toletterLagomarsino, sponsor of Sen. Bill No. 972

2.) issue before us.p. It does not illuminate the
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sales and functions for a bottleddelivery water wascompany fromexempt
(Ramirez,the 794,overtime laws. 802.)20 Cal.4th atsupra, Afterpp.

that the IWC’sconcluding definition of “outside was notsalesperson”
or the thearbitrary capricious, court remanded case for the trial tocourt make

(Id. 801,the factual determination whether Ramirez fit the definition. at pp.
803.) The court also addressed the of whether Ramirez wasquestion paid
commissions. that be needStating would no to remand this ifcase“[t]here

agreedwe with the trial that acourt Ramirez was commissioned employee”
(which was an statute),basis to him from the overtimeindependent exempt

“commission,”the court noted that section 204.l’s definition of although
dealers,to of vehiclespecifically applying generallywas “moreemployees

(Id. 803.)at thenapplicable.” The court in full thep. quoted Keyes Motors
204.1,of section andinterpretation remanded the case for the totrial court

determine “whether Ramirez’s could be ‘acharacterized ascompensation
”service,’ condition,of the of the or thepercentage product if firstprice

“whether Ramirez was ‘involved in the or ser­principally selling product
”vice,’ 804;(Ramirez,met. (2006)was at see v.p. Wayne Inc. 135Staples,

466, 478Cal.App.4th Cal.Rptr.3d Keyes Motors definition[applying[37 544]“ ” whether, Code,of towages’‘commission determine under the Ins.
”];on insurance was “amarkup commission ... or isshipping ‘profit’simply

Sons, 1100,(S.D.Cal.Takacs v. A.G. 2006)Edwards and Inc. 444 ESupp.2d
1119 and Motors as that to be[citing Keyes a commissionrequiringRamirez

amount of must makecompensation a of the orup percentage product“[t]he
Foods,service’s (E.D.Cal. 2006)Romero v. Producers Inc.price”]; Dairy

474,235 [same].)F.R.D. 488

Harris,Most in ofrecently, Division Four this District consid-Appellate
ered whether the commission to from the overtimeexemption applied exempt

telemarketers sold Themagazinewho courtrequirement subscriptions. quoted
“section 204.1’s definition of commission as ‘based theproportionately upon

”thereof,’amount or value and stated that in “the CourtSupremeRamirez
defined two essential for that a schemerequirements finding compensation

(1) are ainvolves commissions: that the involved inemployees selling
service, (2) theor and that amount of is ‘a ofproduct percentcompensation

” (Harris,thethe of or service.’ 138 atprice product supra, Cal.App.4th
37.) There was no doubt that the telemarketers sold a andp. product,

all aor of their be characterized asmaypart compensation“[w]hether
on on thecommission whether were basis of adepends they paid percentage

(Ibid.)of the of sold.”price subscriptions

The Court of described the as follows: “ThesystemAppeal compensation
on ofwere a based on the numberemployees system pointspaid point

a number of for each ofearned. received certainEmployees points type
asold. For an received 0.25 forsubscription employee pointsexample,

received for saleswinning13-week alsosubscription. Employees points
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if theybonusescontests, monetaryfor fixedwere eligibleandcalled ‘spiffs,’
moreearnedAs employeesat certain levels.number of pointssold a specified

$15.80 perwere paidEmployeesthe increased.value of pointsthepoints,
earned, to points,the next 20 16.99$22.30 forfirstfor the points9.99point

the subscriptionthe pricenot tied tovalues wereso on. The pointand of
37, added.)italicsat(Harris, p.138supra, Cal.App.4thsold.”

thatdemonstratedeclaration “toan expertalso presentedThe employees
(Harris,scheme.”a compensationwas not commissionthe point system
that the“concluded37.) The declarationat p.138supra, Cal.App.4th

incentive pointscombination of sales points,were ‘onpaidemployees [a]
adjustmentan apparent qualitative point(“SPIFF”), adjustment points,

commission,25%”), daily adjustmentgraphs,40/80(“(Less) Points Over
”deductions,amount, bonus, other factors.’andcarried overcharge-backs,

“stated, wouldtrue commission basisThe declaration further(Ibid.) ‘[a]
torelated thedirectlythat isa commission amountcharacteristically feature

” (Ibid.)of the or services sold.’dollar amount product

be “a of theneed not percentthatThe argued compensationemployer
and that “commissionto as a commission payment,”product price qualify

‘value,’ toterm that goes beyond pricebe on abasedmaycompensation
”‘worth, at138(Harris, supra, Cal.App.4thandinclude merit importance.’

discussed,beenthat “As has38.) argument:of rejectedThe Court Appealp.
the amount ofthe to mean thatCourt has statuteinterpretedour Supreme

or service.’the of the product‘must be a of pricecompensation percent
804.) invitation toCal.4th at We decline(Ramirez, p. respondents’20supra,

38.)at138(Harris, supra, Cal.App.4th p.the of the term.”meaningexpand
facts, the ofwere “based on subscriptionsthe theundisputed points typeOn

are tied to a andparticularThere was that theshowing points price,”sold. no
bonuses,that received fromthe “declaration demonstratedexpert’s points

thenot based on the ofprice subscriptions.”and sales contests weresubscriptions,
(Ib­ concluded, the“the receivedid.) by employeesThe court payments

did notand the commission exemptiondid not constitute commissions”
if systemto that even the(Ibid.) pointThe court went on sayapply.

commissions, a matterto demonstrate asthe had failedconstituted employer
thecame from pointlaw that more than half the compensationof employees’
one andwas more thanor that the totalemployees’ compensationsystem,

(Id. 38-39.)wage.times the minimum at pp.one-half

as the that a commission mustCarMax characterizes dicta statements
Motors, supra,the or service.” (Keyes“a of the ofpercent price productbe

Harris,Ramirez, 804;563; 20 Cal.4th atsupra, p.at seep.197 Cal.App.3d
“ ‘ athat in37.) languageat “It is axiomaticp.138supra, Cal.App.4th

facts issuesin accordance with the andto be understoodisjudicial opinion
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before the court. An is notopinion for not consid­authority propositions
’ered.” ‘An decision is notappellate authority[Citation.] for saideverything

in the court’s but “foronly theopinion points actually involved and actually
’decided.” 139,v. (2007)Knoller 41(People[Citation.]” Cal.4th 154-155 [59

157, 731].)158 P.3dCal.Rptr.3d Mere observations anby court areappellate
dicta and not unless aprecedent, statement of law towas the“necessary
decision, and therefore binding precedent!].” v. Accident &(Krupnick Hartford “(1994) 185,Indemnity Co. 28 Cal.App.4th 39].)199 ‘TheCal.Rptr.2d[34

decisis,ofdoctrine orprecedent, stare extends toonly the ratio decidendi of a
decision, not to orsupplementary comments whichexplanatory might be

inincluded an To determine theopinion. value of a inprecedential statement
an theopinion, language of that statement must be with the offactscompared
the case and the issues raised.’ v. Jack in the(Gogri Box Inc.[Citation.]”

255,(2008) 166 629].)272Cal.App.4th Cal.Rptr.3d[82 “[W]e
considergenerally California Court toSupreme dicta be butpersuasive,” may

”not,dictareject that “does in our logic.’opinion, compelling‘reflect[]
(Ibid.)

Ramirez,In the Court KeyestheSupreme Motor inter-adopted language
204.1,section and remanded the determinepreting for trial court to in the

so,first and,instance whether Ramirez was involved in ifselling whether his
awascompensation (Ramirez,of thepercentage product price. 20supra,

at 804.)Cal.4th Thisp. Keyesendorsement of Motor isexplicit not a mere
comment, but an instruction to the trial court to the test.apply two-part
Further, in theHarris court of theapplied Keyes Motor test toappeal

(basedemployee a where it undis-compensation upon “point system”), was
thethat a Theputed employees sold court that theproduct. “conclude[d]

received the didpayments by not constitute andemployees commissions”
determined that the did (Harris,commission not 138exemption apply. supra,

38.)at These are notstatements dicta.Cal.App.4th p.

“commission,” however,The Motor definition ofKeyes does not
case, itcontrol our as does not exclude Areso’s from the ambitcompensation

of section 204.l’s definition of ascommission “basedwages proportionately
(italics added)the amount or value” orupon of the services sold.property

The Motor line of theKeyes cases relies on statute’s plain language allowing
to be the ofwagescommission based on value theproportionately (price)

or services sold the Thatproperty by languagesameemployee. plain provides
an alternative determinative in this case: commission be basedwages may

(number)the of thebyon amount or services soldproportionately property
The CarMax used under both the national and theemployee. system pay plan

California of the method com­pay (regardless computationplan employed)
sold,asales consultants with uniform for each vehiclepensated payment

which the ofwagesconstitutes based on amount vehiclesproportionately
sold.



1007

of itemsthe numberbased onallows wageson its faceSection 204.1
interpretingof the casesNonewages.to considered commissionsold be

CarMax’s,which, likesystema compensationhas involvedsection 204.1
serviceeach item orfora uniformwith paymentsalespeoplecompensates

statute.9in thesold, the word “amount”has construedand as a result no case
new law.and new facts requireis an issue of first impression,This

is piece-rate compensationuniform paymentthat CarMax’sarguesAreso
DLSEout that theAxeso pointscompensation.rather than commission
basedcompensationasand defines commissionsMotorsKeyesmanual quotes

sale, which employ-“a plan paysthe whilea of compensationon percentage
finished, of appointmentsthe numberof goodsees for the number of pieces

rate, not aon ais based piececompleted,made or the number of procedures
rate; to theoften refer paymentplanssuchthough compensationcommission

Manualand(DLSE InterpretationEnforcement Policies‘commission’.”as
First, to the2.5.4, 2-3.) we afford no deference2-2(a) to(2002) pp.§

adoptdid notregulators properlyin the manual “becausestatement DLSE
manual], courts.” v. Dolores(Arechigait onmaking nonbindingDLSE[the

567, 573, 654];Press, see5(2011) Cal.Rptr.3dfn.Inc. 192 Cal.App.4th [121
514,35, 50, 15 Cal.Rptr.3dCal.4th fn.(2010)v. Combs 49 [109Martinez

determineSecond,259].) we still“may independently231 P.3d although
Parcel(Unitedlogic”containswhether a DLSE interpretation persuasive

1001, 1011(2010) Cal.App.4th [118& Hour Cases 190WageService
does notwork834]), regarding piecethe DLSE manual statementCal.Rptr.3d

not sales consult-doesplan payto this case. CarMax’s compensationapply
made,finished, eachoreachants for each ofpiece goods appointment

ofdefinition fall outsideAll activities would bythosecompleted.procedure
204.1, wages”ofthe statute’s definitionsection because “[commission

Motors,(Keyes supra, 197to of or services.only salesapplies property
Here, we deal the sale of563.) property—at withCal.App.3d p.

work, even if the DLSEwould not constitute pieceautomobiles—which
manual’s definition had force.persuasive

letter the Motorciting Keyesalso to a 1993 DLSE opinionAreso points
letters are not character-of advice or“Agency opiniondefinition commission.

Procedureof theas violativeunderground regulationsized [Administrative
Parcel Service(Unitedbe considered.”mayand therefore properlyAct]

Cases, DLSE’s1011.) “While theat p.& Hour 190Wage supra, Cal.App.4th
itand is notis entitled to consideration respect,of a statuteconstruction

9 system dependingvaried on thepoints,based on whichcompensationinvolved aHarris
contests,sold, winning valuesales and whosewere also awarded fortype subscriptionof

37.)(Harris, p.at Thepoints. supra, Cal.App.4th138employeesas earned moreincreased
“ ” 204.1,on ‘value’ in sectionargued the constituted commissions basedemployer pointsthat

“ ”‘worth, merit, 38.)(Harris, ap.at This is far frommeaning price, importance.’ornot but
CarMax’s, $150 $154 each vehicle sold.a or forsystem such as which awards uniform
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and itbinding is for the toultimately judiciary statute.”interpret [the]
Productions,v.(Murphy 1094,Kenneth (2007) 1105,Cole Inc. 40 Cal.4th

880,fn. 7 Cal.Rptr.3d 284].)155 P.3d[56 The letter1993 does not affect our
however, itanalysis, because Keyescited Motors in theonly ofprocess

determining that an was notemployee engaged (asin theprimarily sales
parties is for theagree 204.1),ofrequired as theapplication wasemployee§

the“engaged in of‘primarily’ teaching golf, not in the sale theof service.”
(DLSE 22, 1,Letter No.Opn. (Feb. 1993) 1.)1993.02.22-1 fn.p.

laws,Areso us tourges consider the of the overtimepurpose which
includes spreading employment throughout the workforce by putting pressure

market,on the and fostering aemployer jobstable as well as “the important
ofpublic goal inpolicy aprotecting employees weakrelatively bargaining

‘ ’”“theposition against evil of ‘overwork.’ (Gentry v. Superior[Citation.]”
443,(2007) 773,Court 42 Cal.4th 556];456 165 P.3d seeCal.Rptr.3d[64

90.5, however,(a).)subd. does§ Areso not how the theexplain, ofpurpose
overtime laws would be better served by limiting wages”“commission to

sold,based on a thecompensation of of vehiclespercentage rather thanprice
inincluding wages”“commission a uniform for vehiclepayment every sold.

Rather than anproviding incentive to its sales consultants to sell a higher
vehicle,priced CarMax has achosen that thecompensation system provides

vehicle,same reward for aselling regardless of We do not see howprice. that
threatens and Areso offers nopublic policy, whyreason CarMax’s ofsystem
a uniform for eachpayment vehicle sold would lead to more “overwork” than
a incompensation system which a commission is abased on ofpercentage

conclusion,Nor does ourprice. which is based on the of theplain language
statute, conflict with the thatprinciple from“exemptions statutory mandatory
overtime are (Ramirez,construed.”provisions narrowly 20 Cal.4th atsupra,

794.)p.

We withdisagree Areso that a uniformcalling payment vehicle sold aper
commission reads the ofword out the definition of“proportionately” statutory
commission aswages proportionately“based the amount valueupon or

204.1,(§ added.)thereof.” italics a uniform fee eachPaying forsalespeople
vehicle is one-to-one Theproportionate—a will riseproportion. compensation
and fall in direct to the number of vehicles sold.10proportion

10 decision,Although necessaryit is not our nothingto we note that in insection 204.1 or
requires percentagecase law a commission which is value or pricea of the of a sold item to be

according percentage regardlesscalculated to a pricewhich remains fixed of the of the item. In
light,that pointwe out that the uniform payment Areso received for each vehicle sold was

variable,unarguably “percentage,” pricea albeit of the ofsales each vehicle. We also note that
part compensation—the percent purchase priceof Areso’s 10 of the of accessories—was

(rather variable)undisputedly percentagea fixed of pricethan the value or of the item sold.
is, however, percentageThere no contention that the commission for the ofsale accessories

significant enough portion exemptionpay triggerconstituted a of Areso’s to the from overtime.
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com­constitutesvehicle soldeachforuniform paymentCarMax’s
under section 204.1.compensationmission

DISPOSITION

action withcause ofthe thirdto dismissis amendedjudgmentThe
toare awardedCostsas amended.is affirmedThe judgmentprejudice.

respondents.

J.,J.,Mallano, concurred.P. and Chaney,

denied AugustCourt wasfor review theby SupremepetitionAppellant’s
2011,31, SI94365.


