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Opinion

LILLIE, suedP. J.Plaintiff defendant Old Heidelberg Restau­Hoppe’s
inrant the court for formunicipal damages discharge shewrongful alleging

was fired from her aas waitress to share heremployment refusingfor tips
busboys;with the of thebreach covenant of faith and fairgood dealing,
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Industrial Welf.facts; (Cal.shift premiumsthe same unpaid splitbased on
Code, and218.5); repay-attorney’s (Lab.and feesOrders)Com. Wage §

employ-under anby busboys and bartendersmoneys her topaidment of all
motion, summaryOn defendant’sarrangement.er-mandated tip-pooling

The judg-was entered.plaintiffin of andjudgment againstfavor defendant
court whichthe of theby department superioraffirmed appellatement was

legalityof the offor We deemed the issuepublication.certified its opinion
impor-be of statewideamong employees toemployer-mandated tip pooling

Rules(Cal.the cause to this court. oftransferringtance and issued an order
Court, 62a.)rule

Summary JudgmentMotion for

byPlaintiff hired as a waitressThe facts were wasfollowing undisputed:
1984, 14, 1987,Februaryindefendant restaurant and terminated onAugust

busboys;her shifts—splitfor to with the she workedrefusing pool tips
shifts, she did(6lunch a.m.-2 and dinner between(11 p.m.) p.m.-10 p.m.);
hired that shenot work and went home. Plaintiff was told when she was

busboys, generalher with the and the was thattips proceduremust share
busboyshe the with the who works the tables on which shetipsshare same

the 15 she hadwaits; automatically busboysshe refused to nopay percent;
written or her with defendant.agreements regarding employmentcontracts

motion,In of its of plaintiff’sdefendant submitted asupport portion
1988,16,taken and of ofdeposition August Determination Californiacopy

4Office of Administrative Law AOL Determination No. No.(1987 [docket
86-010]).

On that after she hired in 1984deposition plaintiff Augusttestified was
workingshe the first at then started lunchcouple night,worked of months

dinner; between;and not are known inshe did work in the hours such shifts
shifts;the as 2 6restaurant business she went home between andsplit p.m.

restaurant,while at she about thep.m.; working talkingthe remembered
any concerning it;did not ifsplit signedshift but recall she document

ifand asked shesigned byshown the affidavit her under ofpenalty perjury,
it, remember,answered, Ireally exactly.she “I don’t know don’trecognized

it,”I then at therecognized signaturedon’t remember admitted she her end
but, it, said, that,sayif she “I didn’t I don’t remember.”signed justasked
Further, hired,that the told her she wasmanagershe testified when she was

her and one of therequired busboys, proce-to share with thetips explained
busboys;their thedures was that the waitresses had to with onpool tips

14, 1987, she to do so.February refused
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The following byaffidavit was signed appellant:

May“To Whom It Concern

Inc.,“I am as aemployed bywaitress Hoppe Enterprises, dba Old Hei-
Street,delberg at 13726 Oxnard Van Nuys, California 91411.

state,“Under the penalty of Iperjury, mythat services as a waitress are
available to the Old Heidelberg only theirduring luncheon dinnerand/or
business and anynot during hours betweenfalling those two periods.

“Obligations my familyto and other personal commitments meprevent
from at theworking Restaurant during any of the Byafternoon hours.

manner,limiting my inworking hours that I am able to earn adequate
compensation hoursduring myof choice and at my convenience.”

In opposition to motion summaryfor judgment, submittedplaintiff her
declaration, and a statement by defendantsigned for the officeof unemploy-
ment.

declaration,In her hired,plaintiff stated that shortly after she was de-
fendant presented her with the affidavit it;and told her to sign signedshe it
because, “I did not want to waves”;make she did not know at the time that
she would shifts,be entitled to extra if shepay worked andsplit she was
available to work between affidavit,shifts even though she thesigned and
when the owner asked her to work thatduring period, did;she the restau-
rant did not arequire full complement of waitresses between lunch and
dinner, and she thesigned affidavit for the restaurant’s convenience. She
further stated in hired,her declaration that when she was and throughout
her sheemployment was told to 15give of herpercent to thetips busboys
and 5 percent bartender;to the she to hercomplied keep job; she felt the

weretips hers to do with as she pleased and it was the ofresponsibility
management 14,to pay busboys; 1987,bartenders and Februaryon she felt

“busboysthe were not nearly as helpful or cooperative theyas felt[she]
should be” and refused to share her with themtips day;that she was

10suspended days;for when she returned byto work she was asked man-
agement if she would comply with their tip requirements, and when she
indicated she if themight busboys did their job, she was fired.

In a statement to the unemployment office regarding plaintiff’s termina-
tion, defendant stated that plaintiff well knew that atip pooling was “house
rule and is with allnearly Restaurants”; she refused to busboythe 15pay
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it; managementofto becausegoing quitof the and he wastipspercent
forrefused; ashe wasbusboy suspendedand sheshe therequested pay

returned, giveand she wouldunchangedher attitude wasweek; when she
was dis-attention; shehe herbusboy gave specialto the unlessno tips

and was insubordinateserviceless than first-classgavebecause shecharged
uncooperative.and

I

byTip PoolingEmployer-mandated LaborNot Prohibited
351Code Section

fact as tois a triable issue of materialPlaintiff contends there
mustthe bedischarged, judgmentor was thuswrongfullywhether not she

law,However, foronly wrongfula of herperceive questionwereversed.
ifonly tip amongcan succeed employer-mandated poolingtermination suit

(section 351).351byis Labor Code sectionemployees prohibited

351has section tojudicial interpretedNo California decisionreported
pooling.to Industrialprohibitions employer-mandated tipitsapply Welfare

331, 613 P.2dv. Court 27 Cal.3d 690Superior (1980) Cal.Rptr.Com. [166
46 1262(1988)and v. Com. Cal.3dHenning Industrial [252579] Welfare

278, history of 351 and762 P.2d detail the sectionCal.Rptr. legislative442]
but case addresses thedeal the matter of subminimum neitherwage,with

employ-issue. While the of the statute variouslanguage expressly prohibits
er employer-mandated tip pooling,there is no mention therein ofpractices,

has beenany among employees. Tip poolingor of kind of tip pooling
time, 351, Legislaturea as and the intendedlongaround for has section had

so,easily just itto or such it could have done asprohibit regulate practice,
Further, we findprohibited practices.the various enumerated employer

sections,351 whichhistoryin the of section or relatednothing legislative
And, determine,far as we can Californiaprecludes arrangement.such an as

bymandatedpolicy against tip pooling among employeeshas no established
hascontrary, longthe the business accommo-the To restaurantemployer.

which, and has an indus-throughthis custom becomepractice usage,dated
Restaurants,”standard, nearly bya rule with alltry or “house and ispolicy

of andthe as of the his businessemployer, part operationwhich restaurant
relations, distributesharmonyto in andpeace poolsensure and employee

directly service a thepatron,those who table toamong employees, provide
him,left and as a ofgratuity by employment.enforces that conditionpolicy
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“collect, take,The Legislature that no shallexpressly provided1 employer
anyor receive” of a left anpart gratuity byfor a oremployee patron engage

in certain other enumerated practices, declaring each such to be thegratuity
“sole of theproperty” “employee or for whom it was left. Theemployees”

351, statute,of section as out in thepurpose spelled language of the is to
anprevent employer from or orcollecting, taking receiving gratuity income
thereof,any part dailyas his own as of hispart gross from deduct­receipts,

from aning anyemployee’s wages amount on account of such andgratuity,
from an to credit the therequiring employee gratuity anyamount of or part

againstthereof or as a part wages.of his And the intentlegislative
statute,in historyreflected the of the was to ensure that notemployees,

receiveemployers, the full benefit of thatgratuities patrons intend for the
Thus,sole benefit of those who serve them.employees our CourtSupreme

reduction,has a eitherprohibited directly indirectly,or of an employer’s
minimum wage obligation by virtue of received antips by (Indus­employee

Court, 690,trial v.Com. 27 Cal.Superior supra, 3d and em­730),Welfare
ployers from apaying tipped employees (Henningsubminimum v.wage.

Com., 1262,Industrial 46supra, 1265.)Cal.3dWelfare

But Old inHeidelberg has none of theseengaged practices. It does
“take, collect,not or receive” any byas its own of a left apart gratuity

it does notpatron; againstcredit it owes thetips wages itemployee; pays
none of its tipped a subminimumemployees wage, but a minimum orwage

andgreater; it deducts no tip anyincome from employee’s wages. Old
hasHeidelberg followed a “house rule”simply industrywhich is the prac­

tice, that left on table betips pooled and distributed among whoemployees
directly provide service to the tipping patron.2

We reject contentionplaintiff’s that employer-mandated con-tip pooling
stitutes a byprohibited “taking” the within theemployer of sec-meaning

one,tion 351. Such a construction is a strained outside of the ambit of the
definition of the word “take” by the incontemplated Legislature drafting

statute;the and the inherent in 351policy section bears this out. Consistent
this,with the Legislature declared a gratuity to be the “sole of theproperty”

1 collect, take,Labor Code employer agent anysection 351: “No gratuityor shall receiveor
thereof,part paid, givenor a employee by anyto or left patron,for an a or deduct amount

wages employeefrom due an gratuity, requireon account of employeesuch or an to credit
amount, thereof,any partthe gratuity againstor part wagesof such and aas of the due the

employee Everyemployer. gratuity herebyfrom the propertysuch is declared to be the sole
employeeof the employeesor paid, given,to whom it was or left for. ...”

2 opposition summaryIn judgment, plaintiffto motion for signedsubmitted defendant’s
office,statement unemploymentfiled with the spelled tip pooling—paymentwhich out of 15

percent gratuity busboy percentof a to the and 5 to the bartender—as “a house rule and is
nearly industrywith practiceall argumentRestaurants.” Such was also referred to in oral to

this court.
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andby tipping patronleft theit wasfor whomor employees”“employee
article, “toCode,3 of the356,further, purposedeclared theLaborin section

of tipping.”the practicein withconnectiontheupon publicfraudprevent
aHeidelberg constitutesthe behest of Oldatthatargues tip poolingShe

of thethat portionuse ofher of theitby deprivedit because“taking”
to theher to turn overrestaurant requiredwhich theshe receivedgratuities

herdominion” over“unlawfulorrights”controlbusboys, “exertingthus
351.this violates sectionandpersonal property;

unsound, first, the erroneousbased onbecause it isThe isargument
the waitress’s personalthe isbylefttip patronthat the entireassumption

left,isthis, the gratuitymade of for whommuch isTo buttressproperty.
it, bylack of evidence offeredin and theleavingthe patronthe intention of

diner hassay averagethat theWe darein this connection.HeidelbergOld
hegratuityfrom thereally care who benefitsidea and does notlittle or no

it, forleaves, because he rewardsdoes not pocketas thelong employeras
thedirectly servicingthe employeesno matter which one ofservicegood

This, able to determinebeingofimpossibilityrenders it. and the neartable
view, for thea in accountin ourleaving tip,4the intent of dinersdeparted

“[e]verythat suchdeclaringinuse of the termLegislature’s “employees”
the oremployeethe ofhereby propertydeclared to be soleisgratuity

351, added.) Ititalics(§or left for.”given,to whom it wasemployees paid,
ajustcover suchbyintended this section toclear that the Legislatureis

thebyservicegooddecides what isMore than often the patronsituation.
matter, theif he is attentive toAs abusboy practicalattention the gives.

butter,andbringing rollsglassesthe waterpatron, filling promptly,needs of

3 [including Labor Codepurpose of this articleLegislature expressly declares that the“The
practice tipping andpublic in with the ofprevent uponfraud the connectionsection is to351]

by privateapublica and cannot be contravenedpassedthat this article is for reasondeclares
State, binding upon allpolicy this article isagreement. part public of thisAs a of the social

Code,(Lab. 356.)departments theof State.” §
4 by card invoicesparties to creditargument us reference was made bothIn oral before

card, contendingmajor plaintiffby creditpatron pays with aused the restaurant when the
entry gratuityof a forlisting “captain” separate line for“waiter” and with athat the invoice

each, busboy tip. refer­“busboy,” included in the Thisimplies the is notwith no mention of
However, pooras a exam­card invoices servematter record. creditence is to a outside of our

case, patrons, the credit cardsupplies them to butrestaurant thatple in this for it is not the
them, really neither the restaurantreflect the intent ofcompanies print and the invoicesthat

it shallCertainly, company to a restaurant howpatron. card cannot dictatenor the the credit
table,who, rendering to a shallby singling among employees serviceout itsrun its business

onlyby invoice which listsgratuity by patron. choice a credit carda left a Given noreceive
both, patron intended tocan it be said the“captain," tip or how“waiter” but to oneand/or

company print on its invoicebusboy? elects toCan that which the credit cardexclude the
Moreover,if, indeed, leaving tip?in thepatron he has one at allreflect the true intent of the

onlysame; “tip”for a withoutcompanies leave a boxare the someall credit card invoices not
“waiter,”left, single andonly out “waiter”list somespecifying for whom it is while others

“captain,” space.aothers leave blank
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coffee, etc.,table, this kind oftheclearing mopping up spills, pouring
even thoughincline the to leave a generous gratuityattention will patron

may not be all that satisfacto-bythe rendered the waiter or waitressservice
slow,is sloven orConversely, busboyif the is inattentive and his servicery.

less thanjust likely depart leavingthe as willdisgruntled patronhaphazard,
of the kind of service renderedregardlessa or at allrespectable tip nothing

by the waiter or waitress.

Second, busboy,and aif for a waitressemployee, examplemore than one
left thedirectly gratuity “employees”the table of a the is forpatron,serve

351, prop-and thereunder becomes their solemeaningwithin the of section
between them.5erty the to be distributedagainst employer, equitablyas

foradministeringWere fromprohibited tip poolingrestaurant employers
income, be andupdistribution of the couldtip gratuity pickedequitable

waitress,the to reach the tableby the firstappropriated employee, perhaps
hand, busboyit could be theafter the diner On the other as welldeparts.

the the exclusion of thegratuitywho reaches the table first and topockets
be the other of the useway, deprivingwaitress. Either one wouldemployee

byvery plain-of his or her the conduct condemnedpersonal property,own
351 tocontrary gratuitytiff and to the of section which declares suchspirit

it was left.be the sole of the for whomproperty “employees”

busboya to of her to a isAny give part tipsclaim that “to force waitress
indirectly, contrarya reduction of minimum to Industrialwage obligations”

Court, 690, 730,27 and here OldCom. v. Cal.3dSuperior supra,Welfare
the“made the waitresses of what the marketHeidelberg pay part required

event,in this isbusboys,” “coercingrestaurant to and eitherpay payment
illidentical to the funds from is as found-deducting [plaintiff’s] paycheck,”

the with thebusboyed as a claim that the is forced to share 85 ofpercent tip
case,There evidence that either is thewaitress for the same reason. is no

busboysand it is that Old both waitresses andHeidelberg paysnot disputed
minimum wage.

Third, one of common sensepolicyan isemployer-mandated tip pooling
fairness, and the restaurantand and the theprotects public, employees

actuallyThe a serviceemployer. employeesleaves for those whopublic tip
table, receive the gratuitythe and has a to that thoseright expect employees

into the the Under the thisemployer. tip pooling arrangementexclusion of
case, bythere in can theway gratuityis no which a be appropriated

and,wages;either for himself or to make of anemployer up part employee’s

5 table,require tip busboy herIt seems fair to a waitress to share the with the who buses for
busboy, ordinarily performed by uponfall the wait­were it not for the the work him would

who, work, responsibilityress in addition to her own would have the of his duties.
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356, fraud can be perpe-in section noin the declaredpurposethe ofspirit
tipping.”with ofin connection thepublic practicethe“upontrated

Indeed, theby employer personalthe protectstip-pooling practicesuch
togratuitya fair of theand ensures distributionof the employeesproperty

it, way,fair share. Thisgetsthat each hisearned certainmakingthose who
generositywhim or theuponincome not thedependof doestipdistribution

a greedythe andup preventswho is first to pick tip,of the employee
fair the agratuity,of his share of orfrom anotherdeprivingemployee

waitress, a share of abusboy of hisdepriving tipfor fromplaintiff, example,
satisfactorily. busboyIf a failshe performedbecause in her has notopinion

service, notsatisfactory management,the of theresponsibilityto it isgive
waitress, it.to do aboutsomething

to the bestencourages employees giveAn established tip-pooling policy
turn, ofonlycan enhance the thereputationservice. In such servicepossible

a to determine what ifrestaurant and increase business. To waitresspermit
busboythe based what she deems toanything she should share with upon

onlybe lead to the of the employer’sthe worth of his service can surrender
business, amongto run his own dissension frictionprerogative employees,

in angoodloss of who work such envi-employeesand cannotquarreling,
a rightronment and a in the kind of service the has todisruption public

exercise hisAn must be able to control over business toexpect. employer
in andsharing gratuities peaceensure an of order toequitable promote

and to the Toharmony among employees provide good public.service
ability regulatea restauranteur of the to and control the conduct ofdeprive

business,his leaves anarchyown the door to in the restaurant indus-open
verytry. amongIt is for this reason that mandatedemployer tip pooling

inhas been a a thelong-standing practice, establishing policyemployees
well-run,industry permits operatewhich the to a well-orderedemployer

business. Such a serves well—the theeveryone public,restaurant practice
it the prohi-and the We conclude does not fall withinemployees employer.

section 351.bited conduct of

to our are theinterpretations,Called attention two administrative
In the Divi­by by (1)first the second defendant. 1984plaintiff,submitted

of(DLSE),sion of Labor Standards Enforcement IndustrialDepartment
Relations, to85-4) permitsection 351 Bulletininterpreted (Interpretive

but to anvoluntary employees, prohibittip pooling among participating
arrangement employ­from a a condition ofmakingemployer tip-pooling

later, 1987, Lum Restaurant(2) years Parg Fungment. Three in Joric of
(OAL) a forrequestfiled with the California Office of Administrative Law

85-4 to deter-regulatory determination DLSE 1984 BulletinInterpretiveof
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11342,innot it was a as defined section“regulation”mine whether or
Code, ifand valid and enforceable as(b), adoptedsubdivision Government

Secretarythe of State in accord with the Califor-regulationa and filed with
(APA).Act BulletinAnalyzing Interpretivenia Administrative Procedure

APA,85-4, the asubjectthe OAL held it to be to the ofrequirements
unenforceable;invalid and and suspendedas defined therein andregulation

85-4, 25, 1987,Bulletin as of March “that DLSE’sconcludingInterpretive
onlyis not the tenable ofinterpretation’ legally interpretation‘preclusion

86-010].)351.” OAL Determination No. 4 No. The(1987section [Docket
351 at alllightOAL also out that section “sheds no on howopinion pointed

which, instance,in three provided sig-to handle a situation for employees
a then left behind onenificant service to whopersonal particular patron,

. . .money goodsum of in of the service received wouldappreciation [I]t
with the statute for an faced with thearguably employerbe inconsistent

situation to one tohypothetical permit particular employee keepabove
(P. 9.) Actually foregoingof the neither of the istip.” opinions100%

in 351 in the context of this case. Wepersuasive construing agreesection
with statement in her brief that with DLSE’s bulletinplaintiff’s appellate
invalid, “it for the determine the true of themeaningis court to statute.”6

II

SplitThere Triable Relative PremiumIs No Issue to Shift

Plaintiff contends there is a triable issue of material fact wheth­as to
er she was coerced into an affidavit that waived her to asigning right split

issue,shift as a condition of her If there is no triablepremium, employment.
is not entitled to recover what she claims to be a shiftplaintiff split premium

$3.35 daya her with atduring employmentof defendant—one hour’s pay

6Primarily byupon premise gratuity patron,the dissent is based the that the left a unless
otherwise, busboyspecifies belongshe to the waitress alone to the exclusion of the and bar-

bygratuity, specified patron, belongsWetender. have held that the unless otherwise the to
employee patron. gratuity equitablythe who contributed to the service of that Once the is

indeed, dissent,byurged property right gratuity employeeshared as the the in “the an re-
protected.”ceives from a customer must be

agree “vigilant protection property rightsWe also that the law be in its themust of of ordi-
nary working people.” just wages workingWe are as much concerned about and conditions

rightsproperty eatingfor and the and in theof waiters waitresses establishments as is author
dissent, i.e., busboysjust employees,theof but we are as concerned with the other and bar-

tenders, who, well, rulingpatron.as render to the same Our is ensure thatservice intended to
employees placed equitable position.all such be in a fair and It is because we are not insensi-

plight ruling gratui-employeestive to the of those that our allows for a fair distribution of the
ty by contributing sharingpatron,to all those who earned it to the service afforded the which

only harmonypromote among employees, provide peacefulcan inthe a environment which
improve public.to work and service theto
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NoticeReg.Welf. Com. Order7(Industrial Wagewageminimum [Cal.the
motion84, 23, the trial court on776]). recognizeWe thatp.No.Register

onlyfinder but can determineor of factis not a triersummary judgmentfor
affidavit,However, reviewingin thematerial fact exists.a triable issue ofif

court, we con-declaration, the trialand matters beforefactualdeposition
evidence, notand that it didby thewas warrantedthat its decisionclude

Proc.,(Code Civ.summarygranting judgment.its inabuse discretion
390, 406124(1981) Cal.App.3d437c; Sawyer City Corp.v. First Financial§

398].)Cal.Rptr.[177

the premium—ana waiver ofsignedUnder ofpenalty perjury plaintiff
itsonly duringavailable to restauranther services were theaffidavit—that

between;any hours thatand not duringluncheon and dinner business
work-and her fromfamily preventedher other commitmentsobligations to

by her hours shehours; limiting workingand thatduring the afternooning
my and athours of choice“duringable to earn adequate compensationwas

summaryIn her taken to motion formy priorconvenience.” deposition,
motion, testified for theof she thatand made defendant’sjudgment part

lunch andnight, workingshe at thencouple beganfirst of months worked
dinner, shifts, home; if ango signedand those she would asked shebetween

shifts, answered, remember abouttalkingaffidavit she “Iconcerning split
not”;I when thesignthe shift but I don’t recall if did it or shownsplit

it, answered, reallyif she “I knowaffidavit and asked she don’trecognized
remember,exactly. it”;I she sheacknowledgeddon’t I don’t remember

affidavit,if the shesignedher when askedrecognized signature but she
indeed,answered, that, These, aresay just“I didn’t I don’t remember.”

thesignfrom who was coerced tostrange cominganswers one claims she
asaffidavit a condition of employment.

Later, declaration, clarityin with details ofher remembered theplaintiff
affidavit, hired,after she hersigning shortlyher the and said that was

it;her and her to did sopresented signthe statement to told sheemployer
waves”;“I she know at time thatbecause did not want to make did not that

fact,and, waswould be entitled to extra if she worked shifts insplitshe pay
shifts, even shethoughavailable to work between the lunch and dinner

and, period,the to work that she didsigned duringstatement when asked
dinner, aso; comple-between and the restaurant not fullrequirelunch did

the for thesignedment of waitresses and she statement restaurant’s
convenience.

7 shift,split pay wage paidbeemployee“When an a one hour’s at the minimum shallworks
workday, employeewage except the resides at thein addition to the minimum that whenfor

employment.”place of
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a on defendant’s motionPlaintiff contends that she created triable issue
undersummary by declaring signed penaltythe affidavit shejudgmentfor

it as a condition of hersignto be false and that she was forced toperjuryof
InanyWe find for such contention. none of hersupportnoemployment.

theby signhas she asserted she was defendant torequireddocuments
She have lied to defendant formayaffidavit as a condition of employment.

but,mayher the affidavit be false we find no element ofreasons of own and
in The reasonable inference fromonlycoercion even her own declaration.

which,affidavit, (inthe her and her declaration we assume shedeposition
could) nightthe is that when she switched fromshowingmade best she

dinner, mayreason shework and started lunch and for whateverworking
had, afternoons,have decided she did not want to work in the and thusshe

thetold Old she was unavailable to work the hours between twoHeidelberg
shifts, available; herreally believingshe was Oldalthough Heidelberg,

choice,to it to be true and that this was her and torepresentation protect
itself, to her the affidavit which she and later whenpresented signed; plain-

workingtiff discovered she could have been a for thepaid premium split
for theshift had she not the affidavit and not home hourssigned gone

herself,between, bargainand realized that she had made a bad for she
first, byher mind and tried to avoid its effect not remember-changed legal

all, bythe affidavit at to recall whether she ever theing failing signedthen
document, her ifby recognizing signature rememberingthen but still not

signedshe it. Consistent with her initial reluctance to recall such an affidavit
it, in in herignoredor that she she the affidavit her andsigned complaint,

just anycould not remember such affidavit or that she haddeposition signed
only summaryit. It was after defendant’s motion for was filedjudgment

affidavit, declaration,dealt then in her inthat she with the which she could
have her made had theup showing, signset she no assertion she tostrongest
statement as a condition of that defendant told her she had toemployment,

the document or be or that if did the affidavit shesign signfired she not
longercould no work lunches and dinners.

Whether and for herplaintiff simply preferred split employmentshift
free, actuallyown reasons wanted the afternoons was available to work

onlybut to her and lied tobetween shifts wanted work hours of own choice
shifts,availabilitydefendant about her to work between lunch and dinner is

beside the the affidavit to be true and she was unavailablepoint. Assuming
and, further, signto work between shifts that defendant asked her to the

affidavit so even as a condition of her continued westating, employment,
liabilityfind no conduct and for shift On thewrongful split premium.no

hand, false,other her affidavit to be this in itself is no evidence sheassuming
most,was coerced into it as a condition of her at itsigning employment;

shows she lied to her for whatever reason she haveemployer personal might
(he mayhad even have her to work the shift and she lied so shesplitasked



1075

inWhereis there conduct?so), wrongfulhave to do but wherenotwould
affidavit,was coerced to thesignthere evidence sheanyisher declaration
says shefalse, her Sheto keep employment?as a condition of ortrue or

waves,” that mightmake whatevershe not want toit because “didsigned
in thenot “coercion”But it does spellto tell us.neglectedmean—she

hadmeans orsuggestsis what it or evenher claim here. If thiscontext of
us, hesi-true, had nohave told because sheshe doubtless wouldthis been

accusatoryin clearmakingof declarationin the balance the sametancy
waswhen shetipin with pooling—thatof coercion connectionstatements
herhired, was “had” to poolher she told shethroughout employmentand
hermy poolin and when she refused tojob,”“I order tocomplied keeptips,

Likewise, heradmitting signaturefired. in her afterdeposition,she wastips
affidavit, into itsigningeven she was coercedsuggestthe did notplaintiffto

immediately thereafterdo so as a of her employment,or had to condition
her sharein the that her todeposition employer “required”sametestifying

busboy.thewithtips

in issue ofjudicial findingWe see no abuse of discretion no triable factual
material fact.

Disposition

judgmentThe is affirmed.

J.,(Fred),Woods concurred.

JOHNSON, J. dissent.respectfullyI

Contrary my a whether acolleaguesto I am convinced triable issue exists
affidavit in orderknowingly signrestaurant had one of its waitresses a false

her the to would“splitto of shift which she otherwisedeprive premium”
351entitled. I that sectionhave been further am convinced Labor Code

aa restaurant from a waitress her withtipsto shareprohibits compelling
or bartender.busboy

I inmajority According-The and differ our view of the facts.significantly
for discus-ly, briefly myI will summarize version to establish a framework

the issues.legalsion of

atbegan respon-The Marilena as a waitressappellant, Leighton, working
restaurant, signedOld in 1984. At that time sheHeidelberg, Augustdent’s

she thestating duringan affidavit under of could not workpenalty perjury
her ownthe The affidavit further recited that formiddle of afternoon.
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lunch hour the dinner hour.onlyshe for the andemployedconvenience was
affidavit, not re-in this Old wasHeidelbergof the facts stated(Because

the Industrial Welfare Commissionpremium”to the shiftpay “splitquired
shifts.)to work splitwhere areimpose employees requiredregulations

shethroughouttime was hired and herLeighton employmentAt the Ms.
15 theemployment, tipsas of to ofpay percenta conditionrequired,was

toand 5 bartenders. She wasbusboys percent requiredreceived to toshe
nother even didtipthese out of income where customerspaymentsmake

the bar.anyorder drinks from

1987, herat 15 ofearly LeightonIn Ms. balkedFebruary paying percent
5 consequenceto the and to the bartender. As abusboys percentincometip

returned refused todays. againwas for 10 When she shesuspendedshe
fordischargedand wasby Heidelberg’s requirementabide Old tip-sharing

reason.that

10, 1988, Angelesin LosMay Leighton complaintOn Ms. filed a the
isCourt four action. The cause of actionalleging causes of firstMunicipal

was toclaiming refusingMs. fired forwrongful discharge Leightonfor
The sec-by an employer-mandated tip-pooling requirement.abide unlawful

faircause of for breach the covenant of faith andgoodond action is of
the anagainonce based on of unlawfuldealing, imposition employer-man-

The cause of to recoverdated third action seekstip-pooling requirement.
Wel-byshift State of California Industrialsplit requiredunpaid premiums

cause tofare Commission orders. And the fourth of action seekswage
Old Ms. all of the income sheHeidelberg repay Leighton paidtorequire tip
busboysover to and bartenders the of herduring period employment.

OldmajorityAs in the the courtreported opinion, municipal granted
affirmed,motion, theHeidelberg’s summary judgment appellate department

hearingand we cause to this for and decision pursuanttransferred the court
62(a)to rule of the California Rules of Court.

con-Contrary myThis case to I amposes questions. colleagues,two
liabilityare to in thismajorvinced there triable issues as both theories of

First, aa exists tookHeidelberg knowinglycase. triable issue whether Old
affidavit in her a shiftLeighton “splitfalse from Ms. order to avoid paying

The she isof this issue will determine whetherpremium.” resolution triable
the of“split payments periodentitled to recover shift forunpaid premium”

Second, I find a issue existsemploymenther with Old triableHeidelberg.
lawfullyan employer employer-mandated tip-split-whether can animpose
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withtipsto share thosewho receive tipsting requiring employeesprogram,
issue, turn,inof thatThe resolutionthe establishment.other ofemployees

Ms.lawfully discharge Leigh-couldHeidelbergwhether Oldwill determine
share hersherequirementwith the restaurant’scomplyton torefusingfor

bartenders.busboys andtips with

Was Coercedas to Whetheris a Triable Issue AppellantI. There
Her Herin toa False OrderSigning DepriveInto ofAffidavit ”a Premium.toStatutory Right “Split Shift

lawthat under California anagreementand I are inMy colleagues
amount-is to wage premiumwho a shift” entitled a“splitworksemployee

aday splitfor each on which the workeding wage employeeone hour’sto
a shift when her hoursthe an works(As imply, employee splitwordsshift.1

day,theduringor moresplit periodsof are between twoemployment
and not receivea does not work doesby period employeedivided when the

$1,600approximatelya she is owedLeighton’s complaint allegesMs.wage.)
$3.35 each workeddayin at the rate of for sheshiftunpaid split premiums

at Old restaurant.Heidelbergthe

this cause of action Oldsummary judgment againstIn of itssupport
shortlyan after com-Heidelberg Leighton signedintroduced affidavit Ms.

In this Ms. statedemployment Leightonat the restaurant. affidavitmencing
andto work between the lunch and dinner shifts thusshe was unavailable

the (Ifthe her and not for that of restaurant.shift was for conveniencesplit
rather thanLeighton’sthe shift” were for Ms. benefitarrangement“split

benefit, be to the shift“splitthe then she would not entitledemployer’s
premium.”)2

of Ms. re-majority significance Leighton’sThe chooses diminish theto
motion, however, her declara-summary includingto thesponse judgment

only Heidelbergand she it because Oldsignedtion this affidavit was false
Furthermore, in herher affidavit. declaration sherequired to execute the

lunch time and dinnershe in was available to work betweentestifies fact
time.

1 employ­wage during Leighton’sin effect Ms.The Industrial Welfare Commission order
shift, wageemployee split pay at minimumprovided an works a one hour’s thement “When

wage workday, except employeepaid in when theshall be addition to the minimum for that
84, 23, 776.)(Cal. Reg. Registerplace p.No.employment.”at the Noticeresides of

very implies arrangement the“split is for the benefit of em­2 The definition of shift” the
“ nonworkingby nonpaidployer: ‘Split pe­interruptedmeans a work schedule which isshift’

(Cal. Reg.periods.”by employer, fide rest meal No­riods established the other than bona or
84, 23, 773.)Register p.tice No.
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She further testified in the declaration that she had straightworked
between lunch time and dinner timethrough manyon occasions when that

suited the convenience Old Heidelberg.of

The affidavit Ms. executed underLeighton of and thepenalty perjury
declaration she submitted also under inpenalty of to theperjury opposition

it,motion for are insummary judgment direct conflict. As I see these two
documents create a factual issue which should at trialbe decided before a

or a Ajury judge. trier of fact who believed Ms. Leighton’s declaration
reasonablycould infer she was to the affidavit arequired sign false as

condition of her in order to saveemployment HeidelbergOld the added
expense payingof her a shift“split premium.” (These are notpremiums

ainsignificant. For full-time at or near the minimumemployee paid wage, a
shift hersplit premium by Conversely,increases over 10paycheck percent.

by thatavoiding premium, Old can cut anHeidelberg employee’s pay by
that same 10 percent.)

evadeEmployers cannot the labor of the State ofregulations California
thethrough simple of toexpedient requiring employees sign untruthful

could,documents as a condition of Ifemployment. they anyalmost labor
regulation bycould be nullified having employees theylie about how old
were, status,their whatcitizenship they were what hourspaid, they were

work,tobeing required theywhat duties were being asked to whatperform,
take,theyrisks were being to and the like. ifrequired Accordingly, Ms.

Leighton’s declaration accurate and if theproves trier of fact draws the
reasonable inference the affidavit was false and she was signto thatrequired
document as a condition of thenemployment the affidavit would be of no

result,legal effect. As a Ms. Leighton would be all theentitled to unpaid
shift whichsplit premiums accumulated herduring ofperiod employment

Moreover,with Old Heidelberg. under Labor Code 218.53section she also
would be entitled to attorney’s fees.4

true,If Ms. Leighton’s bydeclaration describes anconduct employer
judicial systemwhich the of California cannot tolerate. Indeed although

Ms. Leighton’s does notcomplaint request punitive for this causedamages
of action—while it verydoes for others—this is the egregioussort of and

true,which,oppressive conduct might well asupport punitive damageif
(See,award. Hentzel v.e.g., Singer Co. 138(1982) 290Cal.App.3d [188

specified, statutory3 Unless otherwise all further references are to the Labor Code.
provides any218.5 pertinent part:4 Section in “In nonpayment wages,action for the of

benefits, contributions,fringe pensionor health and welfare or fund the court shall award
attorney’sreasonable prevailing party anyfees and costs the party requeststo if to the action

attorney’s upon (§ 218.5.)fees and costs the theinitiation of action ....’’
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authorized where159, damages35 A.L.R.4th [punitiveCal.Rptr. 1015]
workingunhealthfulforagainst employee protestingretaliatedemployer

Cal.3d 16727(1980)v. Co.Tameny Atlanticconditions]; [164Richfield
1330,839, damages[punitive appro­A.L.R.4th610 9P.2dCal.Rptr. 314]

asfixingto inengage pricefor refusaldischargedemployeewherepriate
sub­ofresponsibilityWe are with thechargedemployment].)condition of

summary“Thescrutiny.summary to the closestjecting judgments possible
tothe adverseright partyas it the ofinasmuch deniesjudgment procedure,
istrial, Summary judgmentbe used with caution.a is and shoulddrastic

theonly support moving partythe evidence in ofwhengrantedproperly
thetried. . . . as tothere is of fact to beestablishes that no issue [D]oubts
thesummary against grantingshould be resolvedjudgmentofpropriety

622,(Gomez 626-627(1983) Cal.App.3dv. Ticor 145motion.” [193
600].)Cal.Rptr.

the awayI of conclusionescapingUnder this standard of review see no
Leighton’sMs. declarationbytriable issue is created the conflict between

theOld togave Heidelberg. According prevailingand the affidavit she to
declaration, the party opposinglaw Ms. since it comes fromLeighton’s

Ticor,v.summary “liberally (Gomez supra,is to be construed.”judgment,
622, construed, falsityit the of the627.)145 If so establishesCal.App.3d

and Old Heidel-Leighton signaffidavit Old Ms. toHeidelberg required
falsity. are fact that determineberg’s knowledge of that Those issues of

premiums”to shiftLeighton unpaid “splitwhether Ms. is entitled recover
view, creates thanHeidelberg. myfrom Old In her declaration more

causesummary“doubts” the of on this of actionjudgmentabout propriety
and, I reverse ofaccordingly, judgment.would this theportion

“TipEmployer-mandated Pooling”II. LaborViolates
Code 351.Section

351The of sectionsecond issue revolves around the proper interpretation
in as “No or shallagentwhich reads follows:pertinent part employer

collect, take, thereof, leftany givenreceive a to orgratuity part paid,or or
anby any wagesfor an a or amount from duedeductemployee patron,

to thegratuity,account of or an creditemployee require employeeon such
amount, thereof, such and as a of theany against partor ofpart gratuity

herebyEverythe iswages gratuitydue the from suchemployee employer.
itof or to whomemployeesdeclared to be the sole theproperty employee

. . . .”was or left forpaid, given,

356, turn, thatSection in “The declaresLegislature expresslyemphasizes:
is fraud on thethe of this article topurpose [including preventsection 351]

in and declares that thispublic practice tippingconnection with the of
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by a privatearticle is for a reason and cannot be contravenedpassed public
. . . .”agreement

my myself anyNeither nor to uncover courtcolleagues managed previous
underaddressing legitimacy tip poolingdecision the of employer-mandated

351. Prior instead have focussed on whether this sectionsection decisions
thedischargefrom an income toprohibits employers using employee’s tip

Thus,minimum inwage.to an theemployer’s obligation pay employee
690, 730Industrial Commission v. Court 27 Cal.3dSuperior (1980)Welfare

331, 613 Court held sec-SupremeP.2d the CaliforniaCal.Rptr.[166 579]
bytion 351 “that received an would not reducecontemplated tips employee

directly indirectly.”an minimum either or Andemployer’s wage obligation,
in v. Industrial Commission 46 Cal.3d 1262Henning (1988) [252Welfare

278, 762 P.2d the court struck down a establish-Cal.Rptr. regulation442]
a lower minimum for who receive than for thoseing wage employees tips

who do not on it violated 351.grounds section

351,In the of section I heed the cardinal ofreviewing language principle
statutory ingive everyconstruction to effect to sentence and word the

“statute. As our court has stated: ‘We with the fundamental rulehigh begin
that a court ‘should ascertain the intent of the so as to effectuateLegislature
the of the law.’ In such intent court turns first topurpose determining ‘[t]he
the Wewords themselves for the answer.’ are to effect torequired give

usual,the‘according ordinary languagestatutes to of theimport employed
word,in them.’ ‘Ifframing everyshould be topossible, significance given

sentence and an act inphrase, legislativeof of thepart pursuance purpose.’
makingconstruction some words is to be avoided.’ ‘Whensurplusage‘[A]

context,used in a statute be in in mind themust construed keeping[words]
‘Moreover,theynature and obvious of the statute wherepurpose appear.’

statutorythe of aparts byvarious enactment must be harmonized consider-
statutorythe clause or section in the context of the frame-ing particular

”work a whole.’ Assn. v.(Palos Facultyas Verdes Palos Verdes Peninsula
650, 359,Sch. Dist. 21(1978) Cal.3d 658-659 580Cal.Rptr.[147Unified

1155].) (CitationsP.2d omitted.)

The Old that therespondent, Heidelberg, argues sole of sectionpurpose
351 is to from theprevent employers crediting tips against wageminimum
and into them to at least the minimum addi-require pay employees wage

However,theytion to the theemployees’ share of receive. thistips interpre-
tation turns the first and the last of 351 into mereportions surplus-section
age.

The 351first clause of section “No or shallemphasizes: employer agent
collect, take, any thereof,or receive a orgratuity givenor topart paid, left
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Meanwhile, the lastadded.). . .” (Italicsabyan employee patron,for
herebyis“Every gratuitysuchguarantees:in this same sectionsentence

itor to whomemployeesthe employeebe sole ofto the propertydeclared
ofthe middleadded.) only portionIt is(Italicsleft for.”given, orpaid,was

a fromincome as deductiontipwith the use of351 which dealssection
tip againstas credit of incomethe or aemployeeoweswages employerthe

section 351the oflanguagethe Butemployer employee.the oweswages
gratuitiesof the use ofvery employers’limitationsurrounding specificthis

a much more fundamentalsituation to declarebeyond specialthatgoes
the and not to beemployeethe ofproperty”are “soletipsproposition—that

way byin theany employer.controlled

.. . . . .agentor shall take351 states “noexpressly employerSection
byto left for an aemployeeor thereof orany gratuity paid, givena part

them “tomeanings, among. . . .” term “take” severalThe haspatron
ed.(Blacks (5th. . . .” Law Diet.of the use or ofpossessiononedeprive

1303, is, the havenecessaryit is that1979) 2.) employercol. That notp.
351. Itreceived the or a thereof to violate sectiongratuity portionphysically

the of the use of theonly necessary deprive employeethe employeris
thereof,a as to transferpart by ordering employeeor it does thegratuity

of to The criminal law a “tak-gratuity recognizesthe a thirdpart person.
actually the himself.receiving propertycan occur without the “taker”ing”

instance, anoth-obtainingextortion is defined as “the of frompropertyFor
Code,er, . . .by (Pen.. . . . . . .”with his consent induced force or fear

518.) It has been held that extortion has occurred even where the perpe-§
money directly, moneynot handle the totrator does the but rather orders

v. Cir.(See,over to a third United States Bonnanopaid e.g., (9thbe person.
271,14, S.Ct.1972) 467 F.2d cert. den. 410 U.S. L.Ed.2d(1973) 909 93[35

victim to loanpayof extortion confirmed where ordered off[conviction964]
collection];a United v. Polizzito third hired for the of Statesparty purpose

1986) byCir. 801 F.2d 1543 of ordered defendant to(9th extortion[victim
directly].)widow of crime bosspay

case,In the instant a of theemployer “taking” portion employee’sthe is
Heidelbergits Oldgratuity through employer-mandated tip-pooling plan.

shegratuitiesMs. of the use of that of thedeprived Leighton portion
busboyher to the andreceived which the restaurant to turn overrequired

Heidelberg’s require-the bartender. So Old employer-mandated tip-pooling
though351 even its employeesment contravenes the first clause of section

directlynot of to Old Heidel-any gratuitiesare to turn over theirrequired
overis an unlawful dominionberg exercisingitself. The restaurant still

they gavethe to whomemployeetheir customers intended forgratuities
“tak(ing)the act—it isgratuities. Heidelberg doingthose Old is prohibited
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... a or agratuity thereof to leftpart paid, given byor for an aemployee
patron.”

onlyNot did Old Heidelberg “take” Ms. inLeighton’s tips the sense it
herdeprived of the use of the 20 she waspercent required to share with

other theemployees, restaurant derived a benefit for itself from the coerced
This kindsharing. of employer-enforced tip just wayis apooling disguised

of requiring waiters or waitresses to the busboysmarket salaries of andpay
bartenders. This practice bybenefits the employer having others thispay
salary enhancement. mayIt also thegive a inemployer competitive edge

andhiring maintaining busboys and bybartenders able to offer thebeing
added attraction of guaranteed thetip sharing. Because are distributedtips
in benefit,accordance with the directives and inemployer’s for his thispart
exercise of dominion and overcontrol the is tantamounttips declaringto
them to be his personal This isproperty. logically as well as legally inconsis-
tent with the prohibition a aagainst “taking” of and withportion gratuity
the statutory declaration gratuitiesthat are the “sole of theproperty”
employee.

Section 351 guarantees all shallgratuities be the personal of theproperty
or“employee employees” theyto whom are given. Old Heidelberg claims

awhen customer aleaves he or she ittip justleaves not for the waiter but
for the busboy and the bartender. (Presumably Old isHeidelberg arguing
that people who do not order a liquor drink are still to aintending give

However,of theirportion to thegratuity bartender.) Old sub-Heidelberg
mitted no evidence at the summary judgment hearing to support this con-
tention about the intent of customers who leave onlyIndeed the evi-tips.
dence which either side toattempted introduce was a bydeclaration the
appellant’s attorney. He testified to having conducted a ofpoll approximate-
ly 30 restaurant customers all of theywhom said that when left a it wastip
solely for the waiter or waitress who had served them and not for the
busboy or other restaurant This evidenceemployees. was ruled inadmissi-
ble, and so.properly

Surveys are often admitted over the hearsay objection as within the rec-
ognized mind,exception for statements of statepresent of attitude or belief.

McCormick,(See, 208,e.g., (3d 1984) 641;Evidence p. (1961)Annot. 76§
A.L.R. 619;2d 6 Wigmore, 1731,Evidence (Chadborne ed. 1976) 154;p.§

Am.Jur.2d, Evidence, 502,29 559-560.)pp. Alternatively, Evidence Code§
section 801 anpermits expert testifyto to an based onopinion facts or data
that are not admissible in evidence and testifyto about this underlying
information as long as it is of the that“type reasonably may be relied upon
by Code,in theexperts” field.particular (Comment to Evid. 801.) Case§

surveysspecific generallyare if theyadmissible are conducted toaccording
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forby gatheringscientists and statisticianssocialacceptedthe principles
Co., (7thCoalv. AmaxBaumholsersurvey (See, e.g.,data.analyzingand

550, forstudy or opinion poll552 a1980) qualify630 F.2dCir. [“To
reliability.evidence, ofshowingmust be a substantialthereadmission into

within accordanceshowing that the is conductedpollmust be someThere
inare aand that the results usedsurveygenerally accepted principles

tosurvey has been shown conformstatistically Once amanner.”].)correct
usually todeficiencies are saidmethodology,” its arguable“conventionalto

Co.(See, v. Seven-admissibility. e.g., Squirtthan itsaffect its ratherweight
recog-1250628 Evidence Code section(8th 1980) 1086.)Co. Cir. F.2dUp

However, a notstatement is stillexception.nizes a state of mindpresent
1250 if the statement “was madeEvidence Code sectionadmissible under

trustworthy.”is notthat the statementindicatingunder circumstances
Code,Code, 12521250;Evid. see also Evid.(Comment to [statements§ §

trustworthiness].) theindicate lack of Sinceinadmissible if circumstances
small, no toadmittedly attemptin a informal withpoll pollthis case was

themethodology,” the trial court foundproperlyconform to “conventional
and asany reliabilityof the indicia of or trustworthinesslackingresults poll

such inadmissible.

However, doit was burden to restaurant customersappellant’s provenot
waiter, busboytheamongintend the leave are to be divided thetips theynot

they doproveand the bartender. it Old burden toHeidelberg’sInstead was
isquestionintend that result. the fact the evidence on thisappellant’sSo

on ofinadmissible does constitute affirmative evidence the sideoppositenot
triablethe issue. this remains a issue.Accordingly,

can readnothing reasonably supportThere is in section 351 which be to
to which theempowered employeesthe the is decideproposition employer

Thetheyintended to receive the left. statuterestaurant’s customers setstips
thethis as a matter the restaurant customer—andup giver—thebetween

the left. It(orreceiver—the whom isemployee employees)—for gratuity
thecontrarywould be the intent that income betip “personal property”to

to of the employer.of the involved that kind discretion toemployees give

of of thepresence pluralOld to make much theHeidelberg attempts
thecontaining guaranteeword in the clause“employees” personal property

This to situations wherenecessaryin section 351. is accommodatelanguage
isgratuitya intends that a intendedexpressly givencustomer and declares

byactuallya isfor two or more or where customer servedemployees given
then a of and intends that(because change shifts)first one waiter another of

largea agratuity banquet giver paysboth of them share in the or where
attendinggratuity byto all who served thoseintended be shared the waiters
ordinaryit to the in theemployerthe But does not mean isbanquet. upthis
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situation, the theknowledge,without customers’ to waitress torequire
the tipwhom customer the to divide that with othergave gratuity employ-

the deems to have beenemployerees the intended of the custom-recipient
largess.ers’

is 351It in both sections and 356 the thatapparent Legislature intends
the customers' be remaingratuitiesintent and that theimplemented person-
al employeeof the individual for whom the theproperty customer intended

If, if,gratuity onlyto additional income. and customerrepresent the intends
to reward more than one a begivenshould deemed theemployee gratuity

ofpersonal more than oneproperty employee.

noteworthyis anyIt Old didHeidelberg not introduce evidence that
exist theirmight they gratuitiesabout customers’ intent when Ms.gave to

instance,or otherLeighton waiters or waitresses. For if the credit card slips
at justused this the entryrestaurant listed not waiter as the ofrecipient any

the customer make gratuitydesired to for a listed “wait-but
er/busboy/bartender” inthat would have been evidence Oldsupport of

ifHeidelberg’s position. (Conversely, onlythe credit card “wait-form lists
or,er” as is atypical, separate gratuitieshas line for for “waiter” and

inthis would be evidence of“captain” support Ms. onLeighton’s position
issue.) significantly,this But Old Heidelberg introduced no evidence to

its contention theirsupport customers intended some ofportionsubstantial
the be to thegratuities busboys theyto allocated and whenbartenders

theirhanded to Ms. or lefttips Leighton the at the table where she hadtip
served them.

If bya customer aprovides figurea on a credit card in atip entering slip
“waiter,”box labelled it is the customer that theapparent has topaid tip

waiter,onlywaiter and not busboyto the and theSimilarlybartender. if
sum moneycustomer hands a of to the itwaiter is that isapparent gratuity

intended for the waiter and waiter onlythe unless the customer expressly
instructs the waiter to it with Ifdivide others. the customer wishes to

waiter,busboyreward the or as wellbartender as the the customer ordinari-
waiter,ly givewill the to themoney busboysome of then hand the another

of money,sum and give onlythe bartender his own as well. The situation
anywith is when theambiguity merelycustomer leaves some cash behind

on the table. Yet Old noHeidelberg introduced evidence as to the intent of
customers money bywho left behind on served Ms. Leighton.tables Nor
did the restaurant introduce evidence about the intent ofgeneral customers
who leave behindmoney after their bills at Oldpaying restaurants. Nor did
Heidelberg anyintroduce evidence as to relativethe with whichfrequency
gratuities were entries ongiven through credit card or theslips physical
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cash onmerelyversus leavingmoney a specific employeeover of tohanding
table.the

Standards Enforce-the of Laborfind to DivisionWe it relevant observe
Laborinterpretedof Relationsthe Industrial(DLSE)ment of Department

this of domin-exercising typefromemployers351 to precludeCode section
In an “interpretive opinion”theirbyreceivedgratuities employees.ion over

351, clearly1984, aretips“Under Code Sectionin DLSE said: Laborissued
they are paid,or to whomemployeesof the employeethe sole property

Therefore, anisit not permissibleare left.theyor for whomgiven for
aany a left fortipof kind overownershipassert dominion ortoemployer

anyor other employee.waitress

that is notemployer per-must to mean aninterpretedbe“[Section 351]
wai-(forto employee example,mitted collect onetipsfrom classification of

to otherdistributing employ-a thesetresses) portion tipsfor the ofpurpose of
Further, be forbusboys chefs). permissibleees or it would not(for example,

anyall orwagesan to deduct from an amountemployer representing
of for theemployee pur-of or to one classificationportion tips paid given

....distributing tipsof to otherpose employees

ofvoluntarymust on the“Any tip arrangement completely partbepooling
themust have withoriginated employer.the and notparticipating employees
into anenter suchemployer employeesThe must not that therequest

entirely orany anybe coercionagreement, agreementand such must free of
duress, by the in-employeesor exerted the onimplied, employerexpress

not, otherwise,or con-directly, by implication,volved. The mustemployer
the idea the wishes orvey employer expectsto involved the thatemployees

notenter such an and the mustemployees agreement, employerthe to into
threaten, anyof kind toor sanctions or retaliationexpressly impliedly,
anyone for not so agreeing.

a a conditionmay arrangement“The make tip-poolingnotemployer of
85-4,Bulletin(DLSE,or continuedemployment employment.” Interpretive

351,” 1-2, added.)Section italicsSplitting—Labor pp.Code“Tip

1985,20,AugustThis Bulletin” on“Interpretive promulgatedDLSE was
1987, Ms.Heidelbergin firedFebruaryand was still in effect at the time Old

Leighton refusing comply employer-mandated tip-poolingfor to with its
25, 1987, (OAL)Law sus-On the Office Administrativeedict. March of

ait was in factgroundsoninterpretation”this “administrativepended
of admin-requiredneeded reissued with the formalitiesregulation and to be

Nonetheless, isit(1987 4.)istrative OAL Determination No.regulations.
ofresponsibilitywith theagency chargedinstructive the administrative
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Labor Code section 351administering has that statute to baninterpreted
employer-mandated (See, Watertip-pooling plans. e.g., Culligan Condition-

86,v. Stateing Board 17Equalization (1976) Cal.3d 93 Cal.Rptr.[130of
321, 550 P.2d administrative . . .agency’s obvi-interpretation593] [“‘an
ously greatdeserves Los v.weight.’”]; Angeles Court 17Superior (1941)

707,Cal.2d 712 P.2d administrative construction of a statute[112 10] [“an
courts,. . . bywill be accorded great respect the and will be if notupheld,

clearly erroneous.”]; CountyBank Alameda v. McColgan (1945) 69of
464, 470 P.2dCal.App.2d rule is that administrative con-[159 31] [“The

struction is considered when some uncertainty appears.”].)

The majority to theappears equate administrative ren-interpretation
bydered the agency withcharged enforcing the Labor Code—the Division

of Labor Standards Enforcement—and the of the Office Admin-opinion of
However,istrative Law suspending that interpretation. these bodies are not

and are notequal entitled to the same deference in the courts. The primary
rationale for credencegiving to administrative interpretations of statutes
only DLSEsupports and not OAL. That rationale is the presumed expertise
of the administrative inagency the narrow of staffrange chargedlaws its is
with administering and must deal with dailyon a basis coupled with the
presumed of the inexpertise agency the practical effects of those laws on the

Jaffee,industries the agency is regulating. (See, e.g., Judicial Control of
Administrative (1965) 28-33;Action pp. Hotel & Motel v.Assn.California

200,Industrial 840,Com. 25(1979) Cal.3d 211-213 Cal.Rptr.[157Welfare
599 P.2d 31]; Mission Pak Co. v. State Bd. Equalization 23(1972)of

120,Cal.App.3d 124-125 69]; Co. v.Cal.Rptr. Ralphs Grocery Reimel[100
172, 407,69(1968) Cal.2d 175 444 P.2dCal.Rptr. 79].)[70

DLSE is entitled to the presumption familiaritybecause it has acquired
with the labor laws it enforces and the inworkplace which those laws
function. OAL has no in lawspecial expertise labor or the workplace. That
administrative merelyoffice looked at the of the inlanguage statute the
abstract—not as of the fleshpart and blood of the said itworkplace—and
was susceptible of more than one The courts areinterpretation. as capable

OAL contrast,as of that quintessential judicial task. In we are less well
than DLSEequipped to evaluate how this statute will in theoperate work-

place. inAccordingly, my we haveopinion good reason to give more defer-
ence to DLSE’s thaninterpretation to OAL’s of section 351.interpretation

In no mysense should dissent be read as a banurging voluntaryon “tip-
pooling” compacts among of aemployees business establishment. Section

only351 prohibits compulsory which“tip-pooling” onemployers impose
their employees. The Labor Code thatspecifically guarantees each is totip
be the “personal property” of the to itemployee given.whom is But for the
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is free toemployeetheemployee’s personal property,it thevery reason is
enteringincludes intoThisanyin he or she desires.wayof that tipdispose

andpooledsuch shall betipsthat allan with otheragreement employees
indeed servesIfthey “tip-pooling”a all findby acceptable.formuladivided

profitand not thejustHeidelberg’s employeesof Oldthe collective interests
survive.willpracticewe thesuspectmotives of the employer,

charged overseeingwithagencyadministrativeagainI once theobserve
to allowstatutory provision351 thisinterpretedenforcement of section

In Interpretivevoluntary, tip-pooling arrangements.employee-initiated
whether,85-4, under“The has been askedBulletin DLSE said: Division

351, into anto enterit is for waitressespermissibleLabor Code Section
to or‘split’themselves with otheragreement among employeesand/or

....busboys employeestheir with other‘pool’ tips and/or

351,. . areasonably. . . Sectionmay tip“It . be concluded that under
waitresses, busboysamongorsplitting tip arrangement (tip pooling)pooling

voluntarily byif the em-is entered intoemployees permissibleand other
only to those em-applicablethemselves. The would beployees agreement

anyin would aifectwho the and notployees willingly participate agreement,
....who is not a participantemployee

for with the consent of theemployer,“It would also be thepermissible
a to as a custo-agreed tipwho have to actemployees pooling arrangement,

tips,dian trustee for the the in accordancetips purpose distributingor of of
everyat not thanagreement, frequently payday.”with the intervals less

85-4, 1-2.)(DLSE, pp.BulletinInterpretive supra,

earlier, BulletinInterpretiveAs mentioned the OAL DLSEsuspended
Yet,aregulation—not interpretation.85-4 because it a mererepresented

responsi-I the withagency actually chargedonce find it instructiveagain,
voluntary,351 thebility administering permittedfor section found law

onemployers imposebut not thoseemployee-initiated tip-splitting plans
unwilling employees.

that theremajority Heidelberg’s argumentThe endorses Oldapparently
unilaterallyin the if could notworkplace employerswould be “chaos”

was towho to share in and how much eachtips employeedecide was
aof collaborationreceive. I submit this underestimates the level collective

a union oncan even in the absence ofemployees presenceof achievegroup
inunion can thoseAnd it the role acompletely playthe overlookspremises.

find itI alsoand other businesses which have been unionized.restaurants
aifect thethat the in how lawsrevealing agencythe with most experience

351of tono concern enforcement sectionworkplace—DLSE—expressed
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bar employer-dictated tip-pooling would somehow lead to “chaos” in the
affected businesses. Can really saywe the courts are in a better toposition
evaluate the claimemployers’ “skythat the is than thefalling” agency
which on a daily basis is called to balanceupon andemployer employee
claims about what will in thehappen ifworkplace this or that restriction is

Iimposed? think not.

Still, the most important reason for Oldrejecting Heidelberg’s claim of
“chaos in the is theworkplace” of section 351language itself. The Legisla-
ture chose to declare gratuities are the personal ofproperty the employees
and denyto employers any dominion over that personal If theproperty.
Legislature had wanted to confer on theemployers power and responsibility
to decide whose personal property those gratuities and inrepresented what

itproportions could have done so. But our lawmakers instead chose to deny
employers this power and inresponsibility unequivocal terms. The proper
forum for Old Heidelberg’s argument that employers must play this role to
avoid the“chaos”—assuming argument anyhas merit whatsoever—is the
Legislature not the courts. In the absence of the evidence Old Heidelberg
failed to inproduce this case—evidence that people giving or leaving tips
for inwaitresses restaurants intend those to be shared withtips busboys and
bartenders and whoever else the employer designates—some might doubt
whether Old Heidelberg would convince many legislators to amend the law
to give authorityit to divide tips among Nonetheless,its employees. that is
the proper forum for the plea.

Finally, Old Heidelberg argues Ms. wasLeighton aware of the employer-
mandated tip-pooling requirement at the time she accepted atemployment

Furthermore,the restaurant. she asigned statement under ofpenalty perju-
ry that she could not work between the lunch and dinner shifts. According-
ly, Old Heidelberg urges, having accepted employment under these condi-
tions, she is not entitled to if she iscomplain fordischarged suddenly

torefusing continue with thecomplying Norrequirement. is she entitled to
on herrenege affidavit.

The public of thepolicy State of California cannot be easilyso defeated.
The employer-mandated tip-pooling arrangement was unlawful under sec-

351tion unless Old Heidelberg can prove its customers intended the gratui-
gaveties it to Ms. Leighton were to be shared busboyswith the and bartend-

Aners. employee cannot be to continue incompelled an unlawful arrange-
ment merely because she accepted those terms in gainorder to and retain
her employment.5

example,5 For providessection 432.5 employer anythat “No . . require. shall employee
applicant employmentor agree, anyfor writing,to in byto term or condition which is known
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contract,“A in a the1441 conditionprovidesCivil Code section
unlawful, ... is void.” The conditionorimpossiblefulfillment of which is

turn over of herLeighton tiptoHeidelberg requiring partOld imposed
is and thus void andand bartenders unlawfulbusboysincome to the

for to continuedischarged refusingcan an beemployeeunenforceable. Nor
(See, v. AtlanticTamenye.g.,with an unlawfulgoing along practice.

Co., maydischarge3d wrongful27 Cal.­ 167 action forsupra, [tortRichfield
inrequired participationlie if employer employment uponthe conditions

v. DataFoleythe Interactiveby Corp.unlawful price fixing employee];
211, validity654 765 P.2d47 Cal.3d(1988) Cal.Rptr. 373] [reaffirmed[254

in thetheybecause vindicateof causes of action tortwrongful discharge
as a condition ofby imposeinterest not topermitting employerspublic

a tocontrarya an act in mannerrequirement employeethatemployment
v. Brotherhoodfundamental Petermann Internationalpublic policy]; of

wrongfullyTeamsters 184 P.2d(1959) Cal.App.2d [employee174 [344 25]
v. Internal.for to commit Garcia Rockwelldischarged refusing perjury];

187 490 actionCorp. (1986) Cal.Rptr. [disciplinaryCal.App.3d 1556] [232
overchargingtaken for to authorities ofagainst employee reporting policy

ServicesManagementtime Dabbs v. Cardiopulmonaryinappropriate];
188 1437(1987) Cal.Rptr. [employee wrongfullyCal.App.3d 129][234

inin for to to work conditionsdischarged refusingretaliation continue
care].)undersafetywhich health and of herendangered patients

To work as a condition ofemployers impose illegal employ-allow to rules
byment to for to abidedischarge failingor to allow employers employees

nullify designedthese to theillegal requirements governwould most laws
find, anParticularly jobs employerwork in times when are difficult toplace.

any anycan tosign acceptfind to almost document andpeople willing
directlyterms even those violate the Labor Code. That does notwhich

itmake valid does make those coercedlegallythose coerced documents nor
terms legally binding.of employment

left the fact thereconsidered all the I am withHaving legal arguments,
are on employer-dictat-triable issues on the three causes of action based the

I toed to find would havearrangement. acceptIndeed otherwisetip-pooling
matter law it canabsurd such as that as a be said customerspropositions, of

milk,water, 5tea that of theonly tipwho order coffee or intend percent
they their is the “personal proper-hand to waitresses to becomepersonally

understandably evi-ty” Heidelbergof the bartender. Old introduced no
acceptthat in the So I would have to thisdence to effect trial court.

evident, Iextraordinary somethingabout human nature as self asstatement

by Analogousemployer prohibitedsuch . . . to in the Civil Code also makebe law." statutes
inunlawful conditions void and unenforceable.contracts



1090

For,regard anyam to as not of kind. if itrequiring proof proof required,is
was not theforthcoming and so issue remains in as a classic “triabledispute
issue.” aSimilarly, there is triable issue whether customers intended that 15

of thepercent they to their waitresses was to be thetips personally gave
the“personal property” busboys.of Old on this issueHeidelberg’s position

is somewhat less incredible. But it is not I am is truesomething persuaded
as a matter law.of

conclusion,In I am concerned we are indealing lightlytoo this case with
a section 351person’s property rights. Through giventhe hasLegislature
legislative recognition statutoryand aprotection to ofspecies property—the

sense,angratuity employee veryreceives from a customer. In a real these
gratuities are a form of property right. (Indeed mayto Ms. this beLeighton
the most important right maysheproperty possesses—since tips represent
the bulk of her annual income.) As such this is entitled to theproperty right
same level of legal and the same of aprotection degree judicial scrutiny as
house or land or furniture a own.person might

The contours of bythis are dictated the intent theproperty right of
is,giver—that the customer—and not the of the Norpreferences employer.

does the law delegate to theemployers right “adjudicate”to these property
fact,In 351rights. section specifically denies that inemployers power, part

because the lawmakers haverecognize employers an inherent conflict of
Theyinterest. can theirlower own labor costs and thus raise their own

is,profit margins by a certaindeciding way, bythat whodeciding those
receive this form of personal property shall share it with who canothers
then be lower than marketpaid wages.

The law must be as invigilant its of theprotection rights ofproperty
ordinary itworking as is of thepeople property rights of the largest corpo-
ration or the wealthiest landowner. How thewould courts react if a private

unilaterallyperson decided to divest a abusiness of fifth of its andearnings
hand them over to another businessman? Or to off a fifth of a land-chop
owner’s holdings giveand the land neighbor?to her

Would the judges bybe satisfied an the wasexplanation appropriation
necessary to “chaos”prevent because the other businessman neighboror
might have a claim to some of this Orportion theywouldproperty? ap-

the unilateralprove transfer on the basis of fifthspeculation belongedthis to
the other businessman the seriouslyor I doubt inneighbor? it. Not the
nation where private property is revered as it is no else onperhaps place
earth. Instead the courts would insist convincingon the one-fifthproof
portion actually thebelonged to other businessman or the neighbor before
they would consider thesanctioning transfer.
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scrutinycareful ofjudicialis the sameMs. entitled toLeightonI submit
and landownerthe business establishmenttips—asrights—herher property
at Thatare stake.earnings holdingstheir orto receive whenguaranteedare

certainly deserves.mostall she asks. And that sheis

reasons, and remand thejudgmentI reverse theFor the above would
merits.court for a trial on theto the municipalcause


