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Opinion

atleftCROSKEY, by bya whichpractice tips patronsTip pooling,J.
aamongare shared isemployees,restaurants and other establishments

statutesand the No Californiathroughout California nation.common practice
case, thechallengethe In this restaurant serverspractice.addressexpressly

as a condition ofwhereby,mandatory arrangement,of a tip-poolinglegality
atcertainmust share with othertips employeestheir the serversemployment,

the that bussersdo contest requirementWhile the servers notthe restaurant.
do notof whothe inclusionchallenge employeesshare in the pool, theytip
of thesustained the demurrerservice.” The trial court“direct tableprovide

amend, do notwhoon the basis that employeesleave torestaurant without
nonetheless, mandatory tipinmay, participatedirect table serviceprovide

therefore,and, affirm.We agreepools.
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FACTUAL AND PROCEDURAL BACKGROUND1

California, (Reins),Defendant Reins Inc. severalInternational operates
were,are,Bradrestaurants in California. and Hannah L. Hannah orEtheridge

servers; thetheyReins as their on behalf ofemployed by brought complaint
been,are,of allclass who or have as servers Reinspersons employed by

within the Theyearsfour to the of theirimmediately prior filing complaint.2
that Reins has a which itscomplaint alleged mandatory bytip-pooling policy

servers are to out” categoriescertain of Reins’s whorequired “tip employees
do not direct table service. it areprovide is that serversSpecifically, alleged

staff, bartender,to a share of kitchen andrequired their to thepay tips
dishwashers.

Believing that them to share with who notrequiring tips doemployees
Code,direct table theprovide service violates Labor suit.Etheridge brought

The isoperative his secondcomplaint amended He threeallegescomplaint.3
Code,causes of for (Bus.action unlawful and unfair &business Prof.practices

17200), based on the unlawful andallegedly§ unfair tip-pooling practices
described above.4 The fourth cause of action civil undersought penalties

2699,CodeLabor sections and for the2698 violations of Labor Code.5 Each
351,ofcause action was onbased Labor Code section governing gratuities,

and Etheridge’s of that statute asinterpretation prohibiting mandatory tip
pooling benefitting who do deliver directemployees not table service to
patrons.6

1 which,factual allegationsThe recitation uponis based the of the complaint purposesfor of
appeal,this are assumed to be true.

2Etheridge reflects,and Hannah the originalfiled ascomplaint plaintiffs.the The record
however, only Etheridgethat filed a appeal judgmentnotice of from the trial court’s of

(although them). result,appealdismissal his brief purportson to be on behalf bothof of As a
Etheridge and,only plaintiffis the appellant in appeal purposesand this for andof convenience
clarity, we hereafter refer to him as such.

3A demurrer was sustained to the complaint Etheridgeinitial on the basis that notcould
pursue privatea action for violation of the Labor TheCode. demurrer to his first amended

heard;complaint grantedwas not he the complaint.was leave to file second amended
4 pertainedEach cause of action to group employees sharing tipa different of in the

staff, bartenders,pool—kitchen and dishwashers.
5 provisions “permitQ aggrievedThese employees penaltiesto Labor thatrecover Code

previously onlypursued by (Amaralcould be the Corp.Labor Commissioner.” v. 2Cintas No.
1157,(2008) 572].)163 Cal.App.4th Cal.Rptr.3d1173 [78

6 351;rightThere is no ofprivate action for the violation of Labor Code suchsection
mayviolations are actionable as unlawful practicesbusiness and serve as the basis for an

(Luaction for civil penalties under Labor Code section et seq.2698 v. Hawaiian Gardens
Casino, (2009) 466, 345].)Inc. Cal.App.4th170 Cal.Rptr.3d473-477 Division Two theof[88

conclusion,Appellate recently disagreedFirst holdingDistrict with this there privatethat is a
right (Grodensky (2009)of action under Labor Code section 351. v.Artichoke Joe’s Casino 171

1399,Cal.App.4th 732].)Cal.Rptr.3d1422-1427 [91
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demurred, does not limitReins that Labor Code section 351arguing
who direct table Reinsto service.employeestip-pooling participation provide

(whichnot managementthat as as were shared withargued long tips
wasdid not theEtheridge allege), tip pool permissible.

9, 2007, toOn the trial court sustained the demurrer without leaveAugust
stated, “the entire action isamend. The court’s order dismissed with preju-

2007,5, a notice Etheridgedice.” On October filed ofEtheridge appeal.
oftwo of in this case. After the first noticeultimately filed notices appeal

filed, that default failurethis court indicated the was in forappealwasappeal
fee. belief the first notice of wasto the In the thatfiling apparent appealpay

the of a chose not to the firstin absence hejudgment, pursuepremature
Instead,7,was this on November 2007.which dismissed courtbyappeal,

wasthe trial and obtained aEtheridge judgment. Judgmentreturned to court
8,27, 2007; onnotice of was servedentry Januaryentered on December

2008,10, his notice2008. On filed second ofJanuary Etheridge appeal,
27, 2007that he from the Decemberwasindicating appealingspecifically

judgment.

that aa to the on the basisReins filed motion dismiss second appeal,
the order. We deniedcould not be taken from same appealablesecond appeal

on, otheramong things,the without to its renewal basedmotion prejudice
the did notfrom trial court record. Reinsof the relevant documentscopies

motion; instead, in athe relevant documentsrenew Reins includedits
the issue in itsand addressedbriefly respondent’srespondent’s appendix

brief.

13, the courtheard on 2008. After argument,Oral wasargument August
issue the of a mandatory tipcuriae on the ofbriefing legalityinvited amicus

not directbe shared with who doemployees providetorequiringpool tips
filed anThe AssociationLawyerstable California Employmentservice.

of The California RestaurantEtheridge.amicus curiae brief on behalf
filed a briefjointthe Hotel & AssociationLodgingAssociation and California

to fileon behalf of Reins. The wereparties permittedas amici curiae
amici curiae.to the briefs of thebriefsresponsive

ISSUES ON APPEAL

is(1) Etheridgethis whethertwo by appeal:There are issues presented
of thethe dismissalthe notice of appeal byon secondbarred from proceeding

area restaurant(2) mandatory whereby tipspool,first and whetherappeal; tip
service, ofisdo table violativenot directwith employees.who provideshared

Labor section 351.Code
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DISCUSSION

1. MayThe ProceedAppeal

9,The theAugust 2007 order demurrer that “thesustaining states
entire isaction dismissed with It is the trial court. “Allsigned byprejudice.”
dismissals ordered the court shall be in the form of a written orderby signed

the court and inby filed the action and those when filed shallorders so
Proc.,constitute and be . .”judgments (Codeeffective for all . . Civ.purposes

Proc.,58Id.) 904.1,As a ajudgment, (Code§ dismissal is Civ.appealable. §
(a)(1).) 9,subd. Etheridge’s first notice of fromtaken theappeal, August

order,2007 dismissal was therefore taken afrom Hisproperly judgment.
thebelief that had been taken from aappeal orderprematurely nonappealable

mistaken;was he haveshould the rather than it to bepursued appeal, allow
dismissed for failure to submit the fee.filing

2008,10,secondEtheridge’s notice of was on Januaryfiled after heappeal
had obtained a document entitled There that“Judgment.” is no if wequestion

dismissal,7construe this notice of as from theappeal being taken earlier filed
the is Theappeal timely.8 only is whether the dismissal thequestion of first

fee,for failure theappeal, to afiling bars from secondpay Etheridge pursuing
of the sameappeal dismissal. It does not.

Guidance is by our Court’s insupplied Supreme Swortfiguerdecision v.
case,White (1901)et al. 6 779 P. InCal.Unrep. that the filedplaintiff[66 81].

a notice of afrom court thatappeal superior While wasjudgment. appeal
the trial court topending, its theattempted judgment; thenmodify plaintiff

filed a notice of from the modified and toappeal judgment, attempted pursue
(butthe first)second not the As theapparently modificationappeal. purported

to the wasjudgment jurisdiction,made without the modified wasjudgment
void. The court thetherefore dismissed second on defendant’s motion.appeal
The wasplaintiff to her theultimately permitted appeal with firstpursue
notice of and the record inshe had filed the second Defend-appeal appeal.
ant’s technicalthis “tooargument against was considered to againstprevail
the theconsideration that a avalid andplaintiff, having appeal printed

7 is and has been law appeal liberally“[I]t the of this state that notices of to beare construed
rightso as to theprotect appeal reasonablyof if it appellant trying appealis clear what was to

from, (Luzand where the respondent possibly prejudiced.”could not have been ormisled v.
54, 161, Court,Lopes (1960) 289];55 Cal.2d Cal.Rptr.59 Cal.[10 358 P.2d see Rules of rule

8.100(a)(2).) that, times, EtheridgeThere can be no doubt at all sought appealto the dismissal
demurrer;rulingof the duecomplaint identifyingto the on he erred insimplydefendants’ the

order judgmentor from which the could beappeal properly taken.
8 No entry respect Etheridgenotice of served orderwas with to the of dismissal. therefore

had days entry (Cal.180 from the date of the the appeal.of dismissal to file his notice of Rules
Court, 8.104(a).)of rule
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file, of thehearingof the record on not to be aought deprived bytranscript
(ibid.)made in to the secondseeking prosecuteharmless mistake she appeal.”

here. filed two notices of asSimilar considerations Etheridge appeal,apply
the chose to on the noticedid in andSwortfiguer, mistakenly proceedplaintiff

thethat He not of the toright bywas invalid. should be deprived appeal
second, instead of theharmless mistake he made in to theseeking prosecute

tunc,first, order,it this court would issue an nuncnecessary, proWereappeal.
to to tothe of the first in order enable him proceeddismissalvacating appeal,

ona resolution the merits.

Are Not Limited to Who ProvideEmployees2. PoolTip Participants
Direct Table Service

a. Standard Reviewof

demurrer,a weagainst general“In the of areviewing sufficiency complaint
allare rules. ‘We treat the demurrer asguided by admittinglong-settled

contentions, or conclu-facts but not deductionsmaterial properly pleaded,
also matters which bemaysions of fact or law. We consider[Citation.]

Further, we anoticed.’ the reasonablegive complaintjudicially [Citation.]
it as a whole and its in their context.readinginterpretation, parts [Citation.]

sustained, determine thewe whether statescomplaintWhen a demurrer is
isa of And when itfacts sufficient to constitute cause action. [Citation.]

amend, there aleave to we decide whether is reasonablesustained without
be,if it trialthat can be cured amendment: can thebythe defectpossibility

reverse; not, been no abusecourt its and we if there hashas abused discretion
The burden of such reason-provingof discretion and we affirm. [Citations.]

(Blank (1985)the v. 39 Cal.3dable on Kirwanispossibility squarely plaintiff.”
718,311, 58].)703 P.2d318 Cal.Rptr.[216

b. The Practice Tippingof

andservice has enduredThe of the of“tipping providers personalpractice
(Searle Wyndhamv.of our lives.”day-to-dayis now a well-accepted part

Internat., 1327, 231].)Cal.Rptr.2d1331(2002)Inc. 102 Cal.App.4th [126
and verysubjective personal”is “entirely gratuitous, entirelyWhile a tip

to because theythat tend(ibid.), evidence suggests people tipanecdotal
”“ add aservice if don’t[they] tip.’‘don’t get very goodbelieve that they

(Id. 1336.)at p.

statute, a briefthe relevantthe ofhistorydiscussing legislativeBefore
aThe first isto helpful.of related istwo practices tippingexplanation

credit,” a certainan creditsa whichby employerknown as “tippractice
Inwages.the employee’sthe received anby againstamount of employeetips
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words, credit,other when a the the lessemployeeusing tip employer pays
than the that the willtipsminimum withwage, understanding employee’s
make As will discussed at creditslength, againstthe difference. beup tip
minimum are federal Labor Standards Act ofwage under the Fairpermissible

(29 were once203(m)); against1938 U.S.C. credits minimumtip wage§
law,under but were statutepermitted byCalifornia subsequently prohibited

1262,(1988)Industrial(Henning v. Com. 46 Cal.3d 1270-1275 [252Welfare
278, 442]).762 P.2dCal.Rptr.

case,The second the one at issue in this ispractice, specifically
mandatory In some of thetip pooling.9 tip pooling, byreceivedtips tipped

are shared otheremployees with at the business. case raisesThisemployees
the issue of which otherprecisely in a Inemployees may tip pool.participate
one of the is to thetype tip pool, pool risk ofdesigned spread low-tipping

thus,patrons allamong tipped employees; only tipped employees may
in In another ofparticipate tip pools. the are totype tip pool, pools designed

share with who aretips considered ofnontipped employees deserving tips,
who,but tradition,some location)for reason or are not(perhaps generally

tipped by patrons.

The ofpractices crediting and are not Onetip tip pooling unrelated. can
aconceive of situation which (1)in a tip-crediting employer requires tipped

to submit toemployees the all in thetip pool tips received excess of amount
necessary guaranteeto that the receives theemployee of minimumequivalent

(2)and useswage; the andtip pool the credit to avoid all oftip itspaying
Indeed,minimumnontipped employees as well. Industrialwage California’s

“discovered,Welfare Commission time(IWC) the that credit was‘during tip
allowed[,] ... wastip to such an extent thatsharing required the traditional
tipped were theemployees subsidizing wagesminimum of other classifica­

”tions.’ (Industrial 690,(1980)Com. v. Court 27 Cal.3dSuperior 729Welfare
331, 579].)613 P.2d This to be one of theCal.Rptr. appears[166 reasons why

(Id.tip wascrediting ultimately 729-730.)in California. atprohibited pp.

Even though an can no use to subsidizeemployer longer tip sharing
minimum ofwages itnontipped is that anemployees, employerpossible
could use to subsidizetip sharing market ofwages employees,nontipped

Thus,thein same evil.resulting when itconsidering pooling, istip important
to make thatcertain the employer is not the as a de factousing tip pool tip
credit marketagainst wages.

9 is any voluntary tip-poolingThis case not concerned with purely arrangement. “Tip
case,pooling,” mandatory arrangementwhen used in refers tip-pooling imposed bythis to a an

employer employees.on the



916

inThe andHistory Tip Crediting Tip Poolingc. of California

atand in outThe of California was sethistory tip crediting poolingtip
Com.,in Cal.3d atv. Industrial 46length Henning supra, pagesWelfare

1917, anin a thathistory1270-1275. The with statutebegan providing
thean to the ofany portionwhoemployer required employee pay employer

(Id. 1270.)the was of a atreceived misdemeanor.tips by employee guilty p.
1918, ofCourt down as violativeIn the California struck that statuteSupreme

(Id. 1270-1271,at citingsubstantive due and freedom of contract. pp.process
the320].)re In the course of its(1918)In Farb 178 Cal. P. opinion,592 [174

there the regardingCourt had noted that if were fraud onany publicSupreme
theit legislationthe of could be overcomedisposition tips, easily by requiring

the wasa notice the terms under whichtoemployer post explaining employer
1270-1271.)receive of the at(Henning,to the benefit gratuities paid. pp.

inan this the enacted a statuteLegislatureIn toresponse ruling,apparent
the itsif the took of fromany1929 which thatprovided employer tips
the wasor credited theagainst wages, employeremployees, tips employee’s

the and the extentto a notice the ofdisposition tips,required post explaining
thea credit the duetaking against wagesto which the wasemployer tip

Com., at46 Cal.3dv. Industrial(Henning supra,employees. Welfare
a1271.) that its was toThe statute specifically expressed purpose preventp.

(Ibid.)ofthe in connection with the practice tipping.fraud upon public

in the Labor Code.this was codifiedstatutoryEventually, requirement
351, 1937, atakingin that anLabor Code section enacted provided employer

towasagainst wagesof or themcrediting requireditsportion employees’ tips
356Codea the of Labor sectiontips.notice regarding dispositionpost

infraud on thethe of the article was to prevent publicthat purposeexpressed
Com.,v. Industrial(Henningconnection with the ofpractice tipping. Welfare

1272.)46 Cal.3d at p.supra,

1968, a credit system,a orderwage establishing tipIn the IWC adopted
(at thea certain extentwageminimum toto be creditedallowing againsttips

Com., 46time, hour). supra,v. Industrial(Henning20 cents per Welfare
1972, in Assemblythe1272-1273.) beganat in effortsBeginningCal.3d pp.

thetowere introduced eliminatethe credit Billssystem.to eliminate tip
351, withand itreplacesectionwritten in Labor Code“notice” language

ofthe soledeclared to be propertythat isevery gratuitylanguage providing
initiallywere notor While the billsit given.the to whom was paidemployee



917

successful,10 that the of theindicated effectlegislative history proposedtheir
the order awage permitting tipwould have been to eliminate IWC’slanguage

(46 1273-1275.)minimum Cal.3d atagainst wage.credit pp.

1975, section toin the to amend Labor Code 351Ultimately, attempts
Assemblyeliminate the credit were A memorandum thebysuccessful.tip

on the indicated thatCommittee on Industrial Relations successful legislation
“the basis of bill ‘would to or are forgratuitiesthe be that tips givenappear

individual excellence of service above and the duties of thebeyond basic
such,as aand the has no vested to consideremployment, employer right tips

” Com.,of atv. Industrial 46 Cal.3dpart wages.’ (Henning supra,Welfare
1275, Relations,Assem. Com. on Labor onquoting mem. Assem. Billp.

(1975-1976 Sess.) 1.)232No. Reg. p.

Labor Code section 351 was amended orto “Noprovide, employer agent
take,collect, orshall receive isany or a thereof thatgratuity part paid, given

to, or left for an a or deduct amount from dueemployee by patron, any wages
an on account ofemployee a or an to credit thegratuity, require employee
amount, thereof,or of a andany as a of thepart gratuity against wagespart
due the from theemployee Every is declared to beemployer. gratuity hereby
the sole the or toproperty employee whom it wasemployees paid, given,of

356,(Italics added.)or Labor Code section which that theprovidedleftfor.”
of the article was to fraud thepurpose on in connection withprevent public

the ofpractice remained untouched.tipping,

With a minor the Codeexception, language of Labor sections 351 and 356
11 1988,in 1975 is the current of these thelanguage Inprovisions. Supreme

Court was to determine whether the current ofrequired Labor Codelanguage
section 351 the IWC to apermitted a two-tier minimum withadopt wage,
lower wage for whoemployees receive The court concludedcustomarily tips.
that the two-tier minimum was Labor Code sectionwage prohibited by 351.

Com.,v.(Henning 1265.)Industrial 46 Cal.3d at Thesupra, p.Welfare
had thatemployers argued a two-tier minimum did create awage not fraud

on the and Labor Code sectionpublic, 356 indicated that fraud onpreventing
the waspublic the of Labor Code section 351. The courtpurpose acknowl­

356,theedged of Codelanguage Labor section but reasoned that “the
of fraud cannot be deemed theprevention sole ofpurpose [Labor Code]

10 LegislatureAt one thepoint, passed tipshad a version which to thedeclared be
employees’ languagebut addedproperty, tip crediting pursuantwhich allowed to valid

Com.,(Henningregulation posted supra,and with notice. v. atIndustrial 46 Cal.3dWelfare
1274.)p.
11Labor Code 351 a provision preventing employerssection was amended in 2000 to add

passing byemployees gratuities paidfrom on to a share of credit card processing fees for
2000, 876,(Stats. 9.)card. ch.credit §
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1280, italics.)(46 at originalsection 351 in its current Cal.3d p.form.”
Instead, toon the intent of the amendmentthe court focused 1975legislative

the con-Code section 351. the courtConsidering legislative history,Labor
the ascluded that the intent of the current version of statute islegislative

that the andbelong employeefollows: “the has declared toLegislature tips
byIWC not an to the benefit of such tipsthe obtainmay permit employer

a a to ifwage obligatedlower than he would beemployee paypaying tipped
it that thethe did not receive More has declarednarrowly,employee tips.

to use a credit’ to apayIWC not anmay permit employer ‘tip tipped
minimumthan he be towage obligateda lower the wouldemployee wage

1278.)(46the Cal.3d atif did not receive tips.”12 p.pay employee

351Is Not Prohibited Labor Code SectionTip Pooling byd.

“[ejvery herebyWith Code 351 that . . . isgratuityLabor section providing
itthe of the or to whomdeclared to be sole property employee employees

for,” a anor left it was matter of time beforeonly employeewas paid, given,
all, athe ifwould the of under statute. Afterchallenge process tip pooling

is thethe the to whom itis sole ofgratuity truly property employee paid,
not be a of thatportion gratuityshould toemployee arguably required pool

Ltd.Heidelberg,with other That arose in v. Oldchallenge Leightonemployees.
(Leighton).(1990) Cal.Rptr.1062Cal.App.3d219 [268 647]

had been to tipsconcerned a restaurant server who shareLeighton required
at Under the restaurant’swith bussers and bartenders the restaurant. policy,

and15 of to bussers 5 percentwere to theirrequired give tipsservers percent
1066.)atthe 219(Leighton,of their to bartender. supra, Cal.App.3d p.tips

but eventuallyin the for severalThe plaintiff tip pool years,participated
not beenthey helpful.13not the bussers because she believed hadchose to tip

terminated, of forshe a cause actionbroughtHer was andemployment
ofa causethe assertedplaintiff separatewrongful discharge. Additionally,

andhad the bussers bartenders.moneysaction for of she paidrepayment
and the plaintiffin favor of theSummary granted employer,wasjudgment

appealed.

12 statute,stated, “Therespectwith to the sameSupreme previouslyhadSimilarly, the Court
that, wage employers should(1) purposes,rationally for minimumLegislature could determine

andemployeesthe ofcustomers intend for sole benefitgratuitiesreceive the benefits of thatnot
wages to(2) obligation payingthe of minimumbe excused fromemployersthat should not

aemployees will in fact receivesuchupon possibilitythe uncertain thatemployeescertain
Court,(Industrial SuperiorCom. v.of theirtipsamount for services.”predetermined Welfare

730-731.)supra, pp.27 atCal.Sd
13 Whenrefusing her with the bussers.tipsto shareplaintiff initially suspendedThe was for

work, require­tip-poolingthecomplyif she would withmanagement askedshe returned to
fired.”job,did their she wasmight if the“indicated sheplaintiff [bussers]ments. When the

1066.)p.at(Leighton, supra, Cal.App.3d219
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On Division Seven of the Secondappeal, District court con-Appellate
if, law,cluded that the summary could be affirmed as a matterjudgment of

was not Labor Code sectiontip pooling prohibited by 351. (Leighton, supra,
dissent,1067.)219 at Over aCal.App.3d the court concluded thatp. tip

First,was not sopooling the court looked to the ofprohibited.14 language
351,Labor Code section and found significant the fact that the law was silent

as to tip if thepooling; presumably, had intended to orLegislature prohibit
regulate (219it could havetip pooling, easily done so. atCal.App.3d

Second,1067.) thep. court found in thenothing of Laborlegislative history
Code Third,section 351 which theprecluded court could find “notip pooling.

and,established fact,inpolicy” California against intip pooling, recognized
that “the restaurant which,business has accommodated thislong practice

custom andthrough usage, has become an or standard . . . .”industry policy
(219 1067.)atCal.App.3d p.

The Leighton court then addressed the plaintiff’s argument that a manda-
tory tip pool violates Labor Code former section 351’s on anprohibition

thereof,employer “tak[ing] or aany gratuity part given to or left anpaid, for
that,a Theemployee by patron.” plaintiff argued aby ofreassigning portion

bussers,the to thetip proceeds the restaurant was exercising dominion over
that of herportion tips. (Leighton, supra, 219 at 1068-1069.)Cal.App.3d pp.
The courtLeighton disagreed, again threeciting reasons. The first two of the
court’s reasons disagreed with the plaintiff’s underlying that thepremise

ingratuities question belonged First,to the server in the first the courtplace.
addressed the plaintiff’s argument that the to hertips belonged because the
restaurant had failed to establish that the intent of the inpatrons, leaving tips,
was to give a to othergratuity anyone than the server. The court disagreed,

not onrelying evidence of intent butpatron on its own of theunderstanding
statutory andlanguage the topractical inability determine any patron’s

stated,intent.15The court “We dare that thesay diner has littleaverage or no
idea and does not leaves,care whoreally benefits from the he asgratuity long

it,as the employer does not because he rewardspocket for service nogood
matter which one of the employees the tabledirectly servicing renders it.

14 EtheridgeNeither nor amicus curiae Employment LawyersCalifornia sug­Association
gests Leighton wronglythat was decided and that tip pools permissibleare never in California.

1990,Leighton was decided in and byLabor Code section 351 Legislaturewas amended the in
2000, changebut no languagewas made to the in Labor Code section 351 which had been

“interpreted by ‘[Wjhen, here,Leighton opinion.the Legislatureas the undertakes to aamend
statute which subject judicialhas been the of construction’ ‘it presumed Legislatureis that the

fullywas cognizant of (2006)such construction ....’ (People v. Garcia 39 Cal.4th[Citations.]”
1070, 75, 197].)Cal.Rptr.3d1087-1088 141 P.3d[48

15 LeightonThe disagreed, suggestingdissent surveythat admissible patronevidence of
obtained,surelycouldintent be and arguing that it was the presentdefendant’s burden to such

evidence justify pool. (Leighton,to its tip supra, (dis.Cal.App.3d pp.219 at opn.1082-1083
Johnson, J.).)of Amicus curiae California Employment Lawyers positiontakes thisAssociation

Leightonin its majority alreadybrief. The rejected argument.has this
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This, able to determine the intent ofand the near of beingimpossibility
view, the useLegislature’sin a in our account forleavingdiners tip,departed

is herebyin that suchdeclaring ‘[e]very gratuityof the term ‘employees’
to whom itthe of the or employeesdeclared to be sole property employee

351,Code,] added.) It is clear that([Lab.or left for.’ italicswas paid, given, §
(219to cover such a situation.”justthe intended this sectionLegislature by
that,1069, beliefomitted.)fn. The court on to state itsat wentp.Cal.App.3d

matter, determine whichconsciously exactlydiners do notas a practical
for an increased or decreased tip,their table areservicing responsiblepersons

thatThe court stated promptand instead based on the entire experience.tip
even if thethe can result in a generous tipand efficient service from busser

from thewhile inattentive and slow servicesatisfactory,server was less than
(Id.efficient. ateven if the server wasbusser can result in a smaller tip

1069-1070.)pp.

the argu­The court’s second reason for rejecting plaintiff’sLeighton
was, aagain,of the server’s“taking” tipment that a is antip pool improper

left is the server’sthat the gratuityof the server’srejection unspoken premise
The court that whenrecognized multiple employees—sole Leightonproperty.

ona a leftgratuityand a service to patron,such as a server busser—provide
to it It isnot the first employee pick up.the table is left for those employees,

Thus, a tipnor the busser’s sole property.neither the server’s sole property
of thenot constitute a takingdistributes the doestipwhichpool equitably

1070.)at219(Leighton, supra, Cal.App.3d p.of eitherproperty employee.

for thatconcluding tip poolingthe court identified reasonsFinally, policy
that “an employer-Code section 351. The court stateddoes not violate Labor

fairness, andandis one of common sensemandated policytip pooling
Theand the restaurant employer. publicthe the employeesprotects public,

table,the and has aservicea for those who actuallyleaves tip employees
ofthe to the exclusionreceive gratuityto that thoseright employeesexpect

1070.) The courtatCal.App.3d p.the 219(Leighton, supra,employer.”
soemployees,the mandatory process protectedthat tip-poolingemphasized

be determinedfairlywouldof received eachby employeethat the share tips
whim of thebe to thesubjectand would notin advance theby employer,

athat tip poolthe The court concludedfirst up tip.who picksemployee
service, which ultimatelyto the bestgive possibleallencourages employees

(Id. 1071.)atand all p.the employees.benefits employer

amongsum, mandatoryheld that tip poolsthe courtLeightonIn
Therefore, the351.16of Labor Code sectionare not violativeemployees
termination.wrongfulof action fornot on her causecould prevailplaintiff

16 cardcontext of casinoin the factualrecently reached the same conclusiondivisionThis
Inc., 466.)Casino, supra, Cal.App.4th(See 170Gardensdealers. Lu v. Hawaiian
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e. Who in the Chain ServiceEmployees Participate Mayof
in PoolsParticipate Tip

is the first California theLeighton ofopinion regarding legality mandatory
and is thetip pools, foundation from which all other cases theirbegin

analysis.17 As the in had been terminated for toplaintiff Leighton refusing
bussers,share with the the maintips thrust of the in wasanalysis Leighton

whether bussers could share in Some of the used intip pools. language
Leighton to find itappeared significant that bussers “direct tableprovide
service.” (E.g., Leighton, supra, 219 at 1067Cal.App.3d pp. [standard
industry is to distributepractice “whotips among employees directly provide
table service to a patron”], 1069 intend to rewardpatrons good[assumes
service “no matter which one of the theemployees directly servicing table”

it],renders 1070 left[gratuities on a table are left for all whoemployees
“directly table”].)serve the

Based on this “direct table service” inlanguage Leighton, Etheridge
that theargues in thetip instant casepool is because heillegal is forced to

staff,share dishwashers,his with bartenders,kitchentips and none of whom
directprovide table service to ispatrons. This too narrow a ofreading

foremost,Leighton. First and the factsLeighton involved a sharedtip pool
bartenders,with bussers,not just and the Leighton a cause ofplaintiff alleged

action for a refund of the themoneys paid bartenders as well as the bussers.
When bartenders,actually theaddressing issue of the Leighton majority
backed off from the “direct table service” andlanguage, instead stated that
gratuities belong “to the whoemployee[s] contributed to the service of that
patron.”18 1072,(Leighton, supra, 6.)219 at fn.Cal.App.3d The courtp.
stressed that it was concerned with theprotecting of allproperty rights

bartenders,employees, including who “render service to the same patron.”
Thus,(Ibid.) it is thatapparent the court used “directalthough table service”

17 EightDivision of the Appellate recentlySecond District issued an opinion concluding that
Leighton does tip pool service,not limit participants employeesto providing direct table and
instead employeesallows all providewho “indirect” table service participateto as well.
(Budrow California, (2009)v. Dave & Buster’s Inc. Cal.App.4th Cal.Rptr.3d171 875 [90of
239].) This conclusion does not appear significantlyto be different from the “chain of service”
standard adopted opinion.in this

Restaurant, (2003) 138,Jameson v. Five Feet Inc. Cal.App.4th107 141 Cal.Rptr.2d[131
771], concluded tip poolthat a benefitting managers” illegal“floor was managersbecause floor
had supervisorysufficient duties to be employer’s agentsconsidered the employees.rather than
There is no issue in the managementinstant case about participation in tip pool.the

18 stated,LeightonThe court “Primarily the upondissent is based the premise that the
gratuity otherwise,byleft a patron, unless he specifies belongs to the alone to the[server]
exclusion of the and bartender. We gratuity,[busser] have held that the unless otherwise
specified by the patron, belongs employee[s]to the who contributed to the service of that

1072,patron.” (Leighton, supra, 6.)Cal.App.3d p.219 at fn.
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bussers, the bartendersdiscussing holdingwhen court’s includedlanguage
to toand its rationale for that extended all who contributeholding employees

the service of the patron.

Second, onlyto limit the court’s toany Leightonattempt reasoning apply
Indeed, it isto who direct table service isemployees provide unpersuasive.

the court’s of bussers toallowingwhether resultquestionable Leighton
in a servicethe would be consistent with direct tabletip poolparticipate

While, restaurants, the fillingin some duties of includebussersrequirement.
butter,rolls the table coursesclearingwater and betweenglasses, bringing

1069-1070), it isand coffee at(Leighton, pp.219pouring supra, Cal.App.3d
casenot the that receive direct service from bussers.certainly always patrons

restaurants,restaurants, coffee;theAt some servers handle at watermany
and at someconservation is water is not delivered unlesspracticed requested;

meals, circumstances,butter;there are rolls and in some all of the food isno
once, clear untilat and the busser does not the table after theserved patron

But table a busser toa “direct service” limitation would allowdeparts.
in the clears isa if busser the while the stillpatronparticipate tip pool plates

table,the to if after theseated at but not the busser waits untilparticipate
same; hishas The is the the next still startsdeparted. patronworkpatron

table,an clean the who cleanswith but busserdining experience equally
in the becausewould be barred from poolbetween patrons participating tip

castsillogicaldoes not interact with This resultpersonally any patrons.he
on tableanydoubt “direct service” requirement.

Moreover, the court to concludethe factors on which reliedLeighton
the atwas not a of server’staking applythat tip pooling personal property

as when considered with to who contributerespectleast strongly employees
service, rather those directto a than whoonly employees providepatron’s

stated,First, dare thesay averagetable service. the court “We thatLeighton
thelittle idea not care who benefits fromdiner has or no and does really

it,leaves, heas not becausehe as the doeslong employer pocketgratuity
directlyno which of thegoodfor service matter one employeesrewards

1069.)it.” atsupra, Cal.App.3dthe renders 219servicing (Leighton, p.table
to ato all who contributeThe same holds true with respect employees

clean, thetheIf the which food is served are notservice. onplatespatron’s
hot, ordered, tothe be inclinedmayreceived not or is not as patronfood is

werebusserseven when the services of the servers andleave a smaller tip
delicious,Likewise, on thethe presentationwhen the meal issatisfactory.

satisfied,beautiful, mayhave been the patronand food requestsspecialplates
servers and bussers mightto a even when thebe inclined leave generous tip,

short, all of theIn a onservice. patron tipsnot have delivered exceptional
canreceived, thereceived by employees patronnot the servicesimplyservice

table,Second, a is left on the itcourt noted that when tipthe Leightonsee.
table; again,theall who serviceddirectlythe of employeesbecomes property



923

ofto who in the servicethe rationale applies equally employees participate
that table. the court concluded that a isLeighton mandatory tip poolFinally,

fairness, theand and the public,“common sensesupported by protects
(Id. 1070.)and the at These policyrestaurantemployees employer.” p.

notreasons extend to which include who domandatory tip pools employees
service,direct table but in the chain of service. Dishwash-provide participate

ers and other kitchen staff are to their best serviceencouraged give possible
as know will in the financial rewards if the customersthey they participate

work,are with their even the customers do not seepleased though personally
them it. And adoing makes certain that thesemandatory tip pool employees

service,receive their fair share when the are with their butpatrons pleased
have no to themway directly.19tip

short,In both the andholding in the rationaleLeighton Leighton
mandate the thatconclusion is not when the intip pooling illegal participants

service,the contribute to the even if directtip pool notpatron’s providing
table service. a federal court faced with the sameRecently, issue interpreted

in theLeighton (Louiesame manner. v. McCormickprecisely & Schmick
1153,(CJD.Cal. 2006)Restaurant Corp. 1158-1160.)20460 F.Supp.2d

f. The Fair Labor Standards Act Provides No Guidance

In the brief onreply that theappeal, Etheridge suggested tip-pooling
restrictions of (FLSA)the federal Fair Labor Standards Act could be helpful

19Division Two the Appellate recentlyof First District an opinionissued which concluded
tip pool maythat participants any agentinclude employee, employer,not an of the who

contributed to a pleasant experience, regardlesscustomer’s of thewhether customer intended
Casino,that employee tip. (Grodenskyto share in the supra,v.Artichoke Cal.App.4thJoe’s 171

1443-1447.)at pp.
20 Etheridge’sIn response bybrief in theto amici curiae brief filed the California Restaurant

Association, al., case,Etheridge argueset that another federal v. Brinker RestaurantMatoff
(C.D.Cal 1035,Corp. 2006) F.Supp.2d Leighton establishing439 “interpreted as a ‘direct table

service’ requirement mandatoryfor tip pools.” opinion.This is an overstatement of the Matoff
That court allegedwas concerned with whether a plaintiff mandatory tip pool requiringwho a

stated,servers to share tips with bartenders stated a cause of action. The court “While
mandatory tip pooling has been found not participantsto violate section 351 when the in the

customers,pool directly serve [Leighton], allegedsee Plaintiff has that servers in Defendant’s
requiredrestaurants were share tips provideto with bartenders who did not such direct service.

unlawful,tip pool mandatory, mayBecause the is if it employer’sis it constitute an unlawful
taking of employee’s tips meaning (Matoffwithin the of section 351.” v. Brinker Restaurant

words,Corp., supra, 1038.)p.atF.Supp.2d opinion439 In other the noted thatMatoff
service,Leighton upheld tip pool participants provideda when the direct table and considered

(“if unlawful”)open questionit an it tip pool participantsis whether a with who did not
provide permissible. eventuallydirect table service would be When the reachedcourtMatoff

question unpublished opinion, statingthat in an it tip pool proper,concluded that such a was
language Leighton. (Matoffthat a “direct arequirement”service was of the of v.“distort[ion]”

12, 2007,(C.D.Cal., PSG)Corp.Brinker Restaurant June No. CV U.S.Dist.06-2839 2007
82561, *11.)p.Lexis
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Whenin the restrictions Labor Code section 351.21byinterpreting imposed
curiae we invited the amici curiae and the toamicusseeking briefing, parties

effect, conclude the FLSA“consider the if of the FLSA. We nowany”
no in this case.22guidanceprovides

The main for this conclusion is that the of the FLSArequirementsreason
the of Labor Code section 351.are fromwholly distinguishable requirements

law, crediting.Most unlike California the FLSA permits tipimportantly,
if,However,(29 203(m).) onlythe FLSA creditingU.S.C. permits tip§

restrictions, beenother “all received such haveamong by employeetips
toretained the that this subsection shall not be construedby employee, except

the of who andcustomarily regularlyprohibit pooling tips among employees
mention of(29 203(m)(2).)receive U.S.C. The FLSA has no other tiptips.” §

and no restriction on when the employerhaspooling, apparently tip pooling
credit.is not ataking tip

words,In other Labor Code section 351 tip pooling exceptpermits
credit,a the FLSAwhen the as whileoperates tip permits tiptip pooling

it the is a credit. The FLSA’stakingbut restricts whenpooling, employer tip
a creditrestrictions on have the ofpurpose rendering tip permis­tip pooling

the restriction in the FLSA issible. As the behindpurpose tip-pooling
the FLSA cancrediting,with California’s onprohibition tipincompatible

no in this case.23guidanceprovide

21 court, parties interpretationsrelied on two administrative ofBefore the trial the also
Relations, LaborLeighton, by DepartmentCalifornia’s of Industrial Division ofissued

statutory an issue for the courts. The courtUltimately, interpretationEnforcement. isStandards
statute; just ofjudge agency’s interpretationtext the the is oneindependentlyis to the of

(Yamaha Corp. EqualizationAmerica v. Bd.available to the court. Stateseveral tools ofof
1, case,1,(1998) 1031].)P.2d In this there is no reason toCal.Rptr.2dCal.4th 7-8 96019 [78

Leighton.agency case-specific attempts applytodefer to the on its
22 Western,(See Inc. v.labor laws. Tidewater MarinepreemptThe FLSA does not California

Homes,557, 186, 296]; Skyline(1996) P.2dCal.Rptr.2dCal.4th 567Bradshaw 14 927[59
239,(1985) Cal.Rptr.Cal.App.3d 250-251Department [211Inc. v. Industrial Relations 165of

792].)
23 event, by no means uniform.any interpretation requirementof the FLSA has beenIn

credit,FLSA, toparticipantsa are limitedemployer tip tip poolthe when the takesUnder
”“ onlythatcustomarily regularly tips.’receive One court has heldemployees ‘who andthose

(Hai Ming Tinga Lu v.participate tip pool.can in suchemployees who interact with customers
706,Restaurant, 711.)2007) disagreed with(S.D.N.Y. Another courtFong F.Supp.2dInc. 503

may participate tip poolsinrequirement, noting that bussersthe direct customer interaction
the haveduties until after customersthough they generally performdo not theireven

(Lentz II, (N.D.Tex. 2007)Inc.Spanky’sv. Restaurantdining experience.theircompleted
law,that,663, “custom­670-671.) employeefederal ancourt noted underF.Supp.2d One491

tip pool.customarily tips aemployee receivesarily regularly tips”and receives if that from
conclusion, by thenot troubled it becausecircularity in this but wasrecognizedcourt theThe

occupation in whichengaged in anonly tip employeestake a credit for thoseemployer could
tipforreceived—thereby requirementa customer interactioncustomarily implyingtips were
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DISPOSITION

The affirmed. are to bear own costs onis The theirjudgment parties
appeal.

J.,Kitching, concurred.

CROSKEY, J., courtConcurring. majorityIn the this concludesopinion,
service;that in need not direct tableparticipants mandatory tip pools provide

any service awho contributes to the receivesemployee patron may partici­
in a I write and address the issuespate tip topool. additionally separately

whether the law a besurrounding to fair andrequires mandatory tip pool
toreasonable in order avoid violation of Labor Code 351.section

Etheridge’s alleges, “Defendants collect andoperative complaint require
kitchen”;that ‘servers’ of (7%)out seven of their food sales to thetip percent

and“Defendants collect that out (7%)of sevenrequire tip percent‘se[r]vers’
bartender”;of their drink to thesales and and that“Defendants collect require

‘servers’ out five ($5.00)of dollars for one dollars intip every thousand sales
to the The out itdishwasher.” of’ is is not clear if“tip language ambiguous;

is thatEtheridge (1)him analleging defendants to amountrequired give
to 7 of the amountequal food,of their and drink to the kitchenpercent sales

and (2)bartender an amount to 7 of theirrespectively; equal tipspercent
based on drinkand sales to the kitchen and bartender orrespectively;food
(3) a different amount that thatentirely. Etheridge argues allegedhe has Reins

him therequires to kitchen staff and bartender 7 of food and drinktip percent
sales, and the dishwasher one-half of 1 of While such apercent sales.1 tip

matter,pool contribution so as to beappears high unlikely as a factual case
law itindicates that would not be (See, e.g., Elkins v.unprecedented.
Showcase, 977,(1985)Inc. 237 Kan. 720 P.2d a[concerning[704 980-981]

sales,mandatory contribution of 6 of which amounted totip pool percent
that, is, fact,72 ofapproximately It would seem if intips].) Etheridgepercent

thatalleging he was to the kitchen and 7required give bartender ofpercent
sales,his this amount could half of his and wouldcomprise nearly tips,

to be an wellappear amount in of common forany industryexcess practice
contributions.tip pool

In he thatEtheridge’s complaint, any arrangement mustalleged tip-pooling
However,be fair and reasonable. as he that the in thisalleged pool casetip

was unfair itbecause shared with individuals who did notonly tips provide
service,direct table this ato be restatement of his underappeared argument

crediting pooledreceiving tips employees tipbut not for other a credit is taken.from for whom
Florida, 294,(Kilgore (6th 1998) 300-301.)v. Outback Steakhouse Inc. Cir. 160 F.3dof

1Defendants, brief,respondent’s interpretin the in this manner.complaintits does not
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Unsure as to whether had also that theLeighton. Etheridge alleged tip pool
thatwas unfair and unreasonable on the basis angave unreasonably largeit

of the to nonserver this court additionalpercentage tips employees, sought
(1)on the issues of whether a cause of action couldbriefing independently

for an and the direct tableexist unfair aside from issue ofinequitable tip pool,
service; (2)and whether had an unfair oralleged tipEtheridge inequitable

or could the do indicatedamend to so. We that he shouldpool, complaint
facts which he had inidentify specific alleged, truthfully allege,or could

order to the is unfair or in its calculation and/orpool inequitableestablish tip
of His this theallocation on latter was to reassertpooled tips. pointresponse

that it onthe was unreasonable because was not basedallegations pooltip
then directdirect table service. He stated “If the Court decides thatsimply,

thetable service is not the standard to evaluate inclusion andtip pool
of then be to file anpermittedshouldcorresponding degree participation, [he]

a under chain of standard.complaint allegingamended violation the service
because itallegeto that the schedule was unreasonableprepared tipwas][He

tied to of to theis not the or contributionemployee’s category employees’
the do toservice of These two sentences not with ourpatron.” comply request

estab-truthfullyfacts could be thatidentify “specific alleged[which would]
the unfair or in its calculation allocation ofpoollish is and/ortip inequitable

tips.”pooled

annot factual a cause action forWhile has a basis for ofEtheridge alleged
mayunfair or it view that such a cause of actioninequitable pool, myistip

in be under Laborbe asserted a case. That a in order to validtip pool,proper
view,is,351, thebysection must be fair and in mandatedmyCode equitable

to allof When court concluded that the tips belongrationale thatLeighton.
it that the was “to beservice to a statedproviding tipemployees patron,

(1990)between them.” v. Old Ltd.(Leighton Heidelberg,distributedequitably
1062, 647], added.) that1070 italics When219 Cal.App.3d Cal.Rptr.[268

the it wasadvances the interests ofcourt stated that tip pooling employees,
thesuch a would the ofpersonal property employ-because “protect[]policy

it,thosea the to who earnedgratuityees and ensures distribution offair
1071, added.) Inat italicscertain that each his share.”making gets p.{Id.fair

little concernthe that the tooargument majority expresseddissent’srejecting
stated, as concernedcourt “We are muchrights, Leighton justfor servers’ the
for and ofrightsand conditions thewages working propertyabout [servers]

dissent, but are asjustis author of the wein establishments as theeating
bartenders, who,i.e., asandwith the other employees,concerned [bussers]

thatwell, intended to ensurethe same Our isrulingrender service to patron.
It is becauseposition.in a andplaced equitableall such beemployees fair

that our allowsrulingto the thoseare not insensitive ofplight employeeswe
contribut-bythe to all who earned itgratuity thosefor a distribution offair

cansharing only promotethe whichto the service afforded patron,ing
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which tothe a environment inharmony among employees, provide peaceful
(Id. 1072, 6, added.)and to the at fn. italicsp.work serviceimprove public.”

Code,under LaborThus a should be sustainedonlymandatory tip pool
theamong351 a fair and distributionsection when it works equitable

in the that unfair orwho If distribution istip pool.employees participate
it no case the employeris different from the whereeffectivelyinequitable,

a received and them totakes of the oneportion by employee givestips
in order the to secondobligationanother to lessen own theemployer’s pay

As in the such conduct aconstitutesemployee. explained majority opinion,
ofviolation Labor Code 351.2section

1 that causerecognize such a of action seriousimplicate policywould
whether,Theconcerns. courts are ill to determine forequipped example,

at abussers restaurant 5 or 10 of theparticular provide percent percent
service received a and areby even less to determine whetherpatron, equipped
a busser or (Cf.earned his herspecific Leighton,share. 219specific supra,

server,at 1071 that it whoCal.App.3d p. employer,is the not the[explaining
is to determine whether fellow are their Justemployees doing jobs].)properly
as the business rule courtjudgment insulates from review management

madedecisions inby directors in faith believe iscorporate good theywhat
the organization’s (see,best interests Ekstrom v. at Monarche.g., Marquesa

1111,(2008)Beach Homeowners Assn. 168 1121Cal.App.4th Cal.Rptr.3d[86
145]), so should an good faith distribution beemployer’s pooltip policy

Nonetheless, case,accorded a substantial level of deference. in a proper
anwhere tois able aemployee allege reflectingfacts that is sotip pool

that it to bear no theinequitable relation to in theappears effortsparticipants’
service,of (See,chain a remedy must be Cal. ofprovided. e.g., Dept.
Relations, Enforcement,Industrial ofDivision Labor Standards Opinion

28,(Dec.Letter No. 1998)1998.12.28-1 3 that an[statingp. “[w]hile
must haveemployer the discretion and latitude to anecessary implement tip

distributionpooling that is to circumstances thatappropriate bemay unique
restaurant,ato a distribution that is unfair orparticular tip pooling patently

§[]351.”].)unreasonable would Laborviolate Code To hold wouldotherwise
leave an aggrieved to decisions anemployee subject arbitrary byeven

and with no other his orrecourse than to leave heremployer employment.

2 conclusion, statingDivision Two of the Appellate recentlyFirst District reached a different
thatsimply Labor Code 351 . . . equitablesection “does not address considerations.”

1399,(Grodensky (2009)v. Cal.Rptr3dArtichoke Joe’s Casino 171 Cal.App.4th 1449 [91
view, however,732].) my Grodensky opinion recognizeIn the that of thefailed to the rationale

Leighton mandatory onlydecision in tip poolswas that do not violate Labor Code 351section
tip pools equitable. inequitable,when those are fair If tip pooland the distribution is unfair and

for,”tip longerthe is no the the itproperty “employees paid, given,of to was andwhom or left
351,thereby majoritythus Code explainedwould violate Labor section reasonsfor the in the

opinion.
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In addition to the that shouldanyproposition mandatory tip-pooling policy
standard,to and I anotherbe a fair share viewsubjected equitable expressed

Klein. I this is ancolleague, Presiding Justice believeby my dissenting
case review byfor the Court.Supremeappropriate

J., theKLEIN, P. I concur in 1. ofConcurring Dissenting.and part
(Etheridge)and Bradmajority opinion, allowing plaintiff appellant Etheridge

the I dissent.to instant otherwiseappeal.pursue

view do not render direct table servicemy mayIt is that whoemployees
in the of an I would holdnot share proceeds employer-mandated tip pool.

a of action the for itscauseEtheridge properly pled against employer
him to share withmandatory tips employ-whichtip-pooling policy required

who “do direct table service and are back of the houseees not provide
the well the trial should haveBecause is courtemployees.” complaint pled,

theoverruled demurrer.employer’s

here, broadlyThe of the whichjudicial majorityunderpinning opinion
is v. Oldthe of employer-mandated tip pooling, Leightonexpands scope

(1990)Ltd. 1062Heidelberg, (Leighton).219 Cal.App.3d Cal.Rptr. 647][268
Codeheld not LaborbyisLeighton employer-mandated tip pooling prohibited

However,1067.)1 flies in theLeightonsection 351. at(Leighton, supra, p.
351, is declared to be“[ejvery gratuity herebyface of section which provides

it was given,the sole the or to whomproperty employee employees paid,of
(Italics added.) that the gratuityor Because section 351 guaranteesleft for.”

left,or for it wasthe “sole” of the whomis property employee employees
of351 the from appropriating any portionsection clearly prohibits employer

the and it to otherserver’s gratuity diverting employees.

ofthe inrecognize Legislature Leighton’s interpretationI acquiesced
the351 the withoutby amending altering portion previouslysection statute

(1991)(Harris v. Growth Investors XIVby Capitalconstrued Leighton.
614,1142, (Harris).) Regretta-805 P.2d52 Cal.3d 1156 Cal.Rptr. 873][278

construction, byof this court is guidedthat statutorybly, given principle
mandatory tipthat 351 does not prohibitsectionLeighton’s interpretation

who directly provideand those“among employees,redistributionpooling
1067,at. . .” supra, Cal.App.3d p.service to a . 219(Leighton,table patron

added.)italics

ItHowever, reiterate Leighton.the does more than merelymajority opinion
the“whentip poolingextends to authorize employer-mandatednow Leighton

service, notto the evenin contributethe tip pool patron’sparticipants if

1 Code, specified.are unless otherwisestatutory references to the LaborAll further
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ante, 923, added.)at italicstable service.”providing (Maj. p.direct opn.,
instance,in the andBecause I believe was decided first wasLeighton wrongly

cut out cloth as to the intent of theof whole without factual basisany patron
in the I to the extension ofgratuity, join majoritydeclineleaving opinion’s

table service.Leighton to the class of who do not directprovideemployees
below,As the to includeinstant extension of inexplained Leightonmajority’s

the to aany who “contribute service” or whotip pool employees patron’s
the chain ofin service” is unwarranted and“participate simply compounds

the error made theby in the first instance.Leighton majority

The here eviscerates thatmajority opinion section 351’s aguarantee
to thegratuity or for whom it was left. Thebelongs employee employees

majority authorizes the to confiscate a of theopinion employer portion
gratuities left for servers and to redistribute those monies to other employees,
so as to thesubsidize of inwages accordance with thenontipped employees,
employer’s self-interest and priorities.

reasons,For these the and ofpropriety parameters employer-mandated tip
thepooling warrant attention of the California Court or theprompt Supreme

Legislature.

1. The Leighton the PlainMajority Disregarded SectionLanguage of
35L, Which the Be theDeclares to Sole theGratuity Property of

orEmployee Employees WhomLt Was Left; Leighton Dispensedfor
with the Patron’s Lntent in the Gratuity As Unknowable orLeaving
Irrelevant.

The heremajority opinion begins with a ofscholarly history tip crediting
and However,in California.tip pooling that discussion not elucidatedoes the

351,critical issue in this case—does section which theguarantees isgratuity
the left,“sole” of the or for itemployee whom wasproperty employees

theprohibit employer from a of theappropriating portion gratuity and
it to otherdiverting employees?

court,The and theLeighton majority, of this hold sectionmajority 351
does not prohibit and theemployer-mandated therefore istip pooling, practice

However, apermitted. of section 351 statuteplain reading reveals the does
not agive forgreen light To the theemployer-mandated tip pooling. contrary,
statute it.prohibits

351, 2, Code,Section which is found in 1 Labordivision of thepart
to inrelating states relevant “No or agent shallcompensation, part: employer

collect, take, to,or receive or a thereof thatany gratuity givenis orpart paid,
left for an a or amountby deduct from due anemployee patron, any wages
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on account of a or credit thean toemployee gratuity, require employee
amount, thereof,or aagainstof a and as of theany part gratuity part wages
due the from the such is declaredemployee Every gratuityemployer. hereby
to be the sole of the or to whom paid,it wasproperty employee employees

(Italics added.)or . . .” The ofgiven, thesignificance propertyleft for.
of section 351 is itguarantee anythat an fromprohibits employer taking

of the left a server to othergratuity redistributingfor and itportion
employees.2

lawCase demonstrates section 351 was enacted to anprevent employer
minimumthe to reduce thefrom-using wageemployee’s tips employer’s

. .obligation. Leighton,Prior to “decisions . on whether this sectionfocus[]ed
from an income to thedischargeprohibits employers using employee’s tip

Thus,to an the minimum inemployer’s obligation pay employee wage.
690,27(1980)Industrial Commission v. Court Cal.3d 730SuperiorWelfare

331, 613 P.2d the Court held sectionCal.Rptr. California Supreme[166 579]
‘that an an351 received would not reducecontemplated tips by employee

either or And inwageminimumemployer’s obligation, directly indirectly.’
(1988)v. Industrial 46 Cal.3d 1262Henning Commission [252Welfare

278, a762 P.2d the court struck down a regulation establishingCal.Rptr. 442]
lower minimum for who receive than for those who dowage employees tips

on 351.” atgrounds (Leighton, supra,not it violated section 219 Cal.App.3d
Johnson,(dis. J.), added.)italics1080 ofp. opn.

351, aimed at an fromIt is that sectionastounding prohibiting employer
an to reduce the minimumwage obligation,using employee’s tips employer’s

twisted into forLeightonwas the a authorizationby majority legislative
employer-mandated tip pooling.

of theSection 351 declares the is the solegratuityexplicitly property
or in that is thatwhom it was Inherent languageemployee employees for left.

leavingthe intent in the ispatron’s controlling.tip

theleaving351’s on the intent of the inpatronsection focusDespite
as orthe the intent irrelevantmajority dismissedgratuity, Leighton patron’s

unknowable, that the diner little or noaverage“Wedare hassayspeculating:
leaves, asthe hereally gratuityidea and does not care who benefits from

it, rewards for serviceas the does not because he goodlong employer pocket
the renders it.the tabledirectly servicingno matter which one of employees

2 slate, a thatgives presumptionrise towritingIf I were on a clean I would hold section 351
table, tipthe the is the soletip employeeof a is handed to an or left onirrespective whether
Without an affirmativeemployees patron.the waited on theproperty employeeof or who

gratuityemployees, theshowing gratuitythat intended the be shared with otherpatronthe
leftfor whom it wasproperty employee employeesof the orshould be deemed the sole

waited(§ 351), patron.or servers who on thewhich usual case would be the serverin the



931

This, and the near of able to determine the intent ofbeingimpossibility
view,in in our for Legislature’sdiners a account the usedeparted leaving tip,

of the term in that such isdeclaring ‘[e]very gratuity hereby‘employees’
declared theto be sole of the or to whom itemployeesproperty employee

or (§351, added.)”was left for.’ italicspaid, given, (Leighton, supra,[certain]
1069, added,at fn. omitted.)219 first italicsCal.App.3d p.

activism, asserted,In a feat of the “anLeighton majorityjudicial employer-
fairness,mandated is one of common sense and andtip pooling policy

the the andprotects the restaurantpublic, employees employer.” (Leighton,
1070.)atsupra, Leighton219 In so theCal.App.3d doing, majorityp.

substituted own for thatits of the which declared injudgment Legislature,
section 351 that the is the sole of the orgratuity property employee

whom itfor was left.employees

The Leighton seized on the thatmajority fact section 351 refers to the
“oremployee employees” for whom the is left someas sort ofgratuity

However,legislative forauthority as Justiceemployer-mandated tip pooling.
Johnson out in his well-reasonedpointed dissenting Leighton,in theopinion
Leighton made “muchmajority too of the of thepresence wordplural

in the clause‘employees’ the incontaining guarantee sectionpersonal property
351. This is to accommodate alanguage necessary situations where customer
intends and declares that aexpressly given is intended for two orgratuity
more or where a customer isemployees given served first oneactually by
waiter (becausethen a shifts)another of of and thatchange intends both of
them share in the or where a agratuity giver largebanquet pays gratuity
intended to be shared theby all waiters servedwho those theattending

But this does not mean it is the inbanquet. to theup employer ordinary
situation, thewithout customers’ to the toknowledge, waitress whomrequire
the customer the to dividegave that with other thetip gratuity employees

to haveemployer deems been the intended therecipient largess.customers’of
It is in both 351 the Legislaturesections and intends that theapparent 356HD

customers’ intent be and thegratuitiesthat remainimplemented personal
of the individual theproperty employee for whom customer intended the

to income. thegratuity only if,additional and customer intends torepresent If
reward more than one should beemployee given gratuitya deemed the
personal more than oneproperty 219employee.” (Leighton, supra,of

(dis. added.)at 1083-1084 italicsCal.App.3d certainpp. opn.),

concluded,Justice Johnson “There is in sectioncorrectly 351nothing
which canreasonably be read to the thesupport proposition employer is
empowered employeesto decide which the customers intended torestaurant’s
receive the statutethey The sets this as a matter between thetips upleft.
giver—the (orrestaurant customer—and the receiver—the employee employ-
ees)—for thewhom is left. It would to the intent thatgratuity contrarybe tip
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the of to that kindincome be the involvedemployees give‘personal property’
of discretion to the at 1083(Leighton, supra, Cal.App.3d219employer.” p.
(dis. added.)italicscertainopn.),

by2. Further ErredLeighton Misapplying Summary Judgment
Principles.

error,In addition its the erred inLeighton majorityto constructionstatutory
summarythe on to theburdenassigning summary judgment party opposing

i.e., thejudgment, employee/appellant.

1990, (asIn at the time was decided well as a defendanttoday),Leighton
for had burden an entitlement tothe to showmoving summary judgment

(1990)v. First Interstate Bank 218summary (Biljac Associatesjudgment.
1410, 819];1421 v.Atlantic Co.Cal.Rptr. AguilarCal.App.3d [267 Richfield

841, Therefore,493].)(2001) 826,25 24 P.3dCal.4th 849 Cal.Rptr.2d[107
showingwith the in to make a inLeighton properthe burden rested employer

inin the trial court. Justice Johnson demonstrated hismovingits Aspapers
contravenedin the therein thisdissenting opinion Leighton, majority opinion

rudimentary principle.

when a leaves a he orIn the customerLeighton, employer tip“claim[ed]
the . .for but the and bartender. .busboyshe leaves not the waiter forjust.it

However, summary judgmentsubmitted no evidence at theemployer][the
this the intent customers who leaveto contention abouthearing support of

wasside to introduce aIndeed the evidence which eitheronly attemptedtips.
a pollHe testified to conductedby attorney. havingdeclaration the appellant’s

when theyrestaurant customers all of whom said thatof 30approximately
or served them and nota it for the waiter waitress who hadsolelyleft wastip

evidence was ruledthe or other restaurant Thisfor busboy employees.
inadmissible, 1082at(Leighton,and so.” 219supra, Cal.App.3d p.properly

added.)(dis. italicsopn.),

Nonetheless, to restaurant customers“it was burden provenot appellant’s
waiter,the theamongleave are to be dividednot intend the tips theydo

to proveit burdenand the bartender. Instead wasbusboy employer’s][the
evidence on thisthe the appellant’sdo intend that result. So factthey

on theaffirmative evidencedoes not constituteis inadmissiblequestion
issue.” (Leighton,this remains a triableAccordingly,side of the issue.opposite
added.)(dis. certain italicsat 1083219supra, Cal.App.3d p. opn.),

short, favor of theinsummaryaffirmed a ofgrant judgmentIn Leighton
inevidence theanythe absence ofdespitedefendant employer/movant,

that theclaim patron’sto thesupport employer’sdefendant’s moving papers
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intent, the otheronlyin the was to benefit not server but alsoleaving gratuity,
towho direct table service theemployees patron.provided

by Leighton’s Interpretation3. This Court’s Decision Is ofInformed
However,Therein; theSection 351 Due to Legislative Acquiescence

inMajority Leighton TipErrsOpinion by ExtendingExpanding
Pool to All to theParticipation Who “ContributeEmployees
Service a or in thePatron” Who Chain“Participateof of”Service.

2000, decided,In 10 after was theyears Leighton amendedLegislature
section 351 aby adding relating to credit card fees.3 Theprovision processing
2000 did alteramendment not the Al­interpreted by Leighton.provision

decided,Leighton wasthough wrongly section 351 withoutby amending
thealtering construed thelanguage by Leighton, Legislature is deemed to

have inacquiesced (Harris, 52 atLeighton’s Cal.3dinterpretation. supra,
1156 thep. amends a statuteLegislature[“ without altering‘[W]hen portions

construed,of the thatprovision have beenpreviously judicially Legisla­the
ture is to beenpresumed have aware of and to have in theacquiesced

judicial construction.previous reenacted of statuteAccordingly, theportions
are thegiven same construction ”].)received before thethey amendment.’

However, the majority opinion here does more than themerely reiterate
Instead,holding of itLeighton. rewrites “directLeighton by itsreplacing

table service” 1067)(Leighton, supra, 219 at withrequirement Cal.App.3d p.
“a new standard—any who ‘contributes to the service of aemployee

” “ ”orpatron’ who in the chain of service’ entitled share‘participates is to
in the of theproceeds Thisemployer-mandated tip newly enunciatedpool.
“chain of service” standard (Seederives from footnote ofsolely 6 Leighton.

ante, 921,maj. opn., 1072,at p. citing Leighton, 219 atsupra, Cal.App.3d p.
6.)fn.

Nonetheless, footnote 6 of isLeighton no for thatauthority proposition.
The in footnotelanguage 6 that the “belongs to the whogratuity employee
contributed to the service thatof patron” (Leighton, supra, 219 atCal.App.3d

1072, 6)fn. is a restatement of thep. merely thatLeighton majority’s premise
the to the orgratuity belongs employee whoemployees “directly provide
table 1067.)service to a atpatron.” p.{Id.

3 The 2000 followingamendment to section 351 the language:added “An thatemployer
patrons gratuities bypermits to creditpay pay employeescard shall the full thethe amount of

gratuity that the patron any anyindicated on the credit card slip, without deductions for credit
payment processingcard may charged byfees or costs that be to the the cardemployer credit

Payment gratuitiescompany. by usingof made patrons credit cards be made to theshall
employees regularnot payday followinglater than the next the date thepatronthe authorized

2000,(Stats. 876, 9.)payment.”credit card ch. §
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of a thin reed which the hereupon majorityFootnote 6 isLeighton opinion
be in the context of the Leightonto lean. That footnote must readattempts

in the restau-of the of Californiadescriptionmajority’s practice tip pooling
to wit: “the restaurant business has accommodated thislongrant industry,

which, and has become an orusage, industry policycustompractice through
standard, Restaurants,’‘house is with all which thenearly bya rule and

of the of his business and to ensurerestaurant asemployer, part operation
relations, amongand in and distributes thoseharmonypeace employee pools

to . . . .” (Leighton,table service adirectly provide patronwhoemployees,
1067, added.)at italicssupra, 219 Cal.App.3d p.

the here hasIn reliance on footnote 6 of Leighton, majority opinion
its “direct tablethe of toLeighton replacerewritten and expanded holding

in the chain of service”with a nebulous “participate^]service” requirement
ante, as in923), so to include peripheral employeesstandard at(maj. opn., p.

However, ingroundedthe “chain of service” standard is notthetip pool.
so broad as to from theeveryoneand isLeighton potentially encompass

whom,who the of inrestaurant to the individual ironsdesigner napkins—all
another, the diningone or enhanceway patron’s experience.

6,Moreover, of footnote saidreadingto thecontrary majority opinion’s
tonot an “chain of service”expansive approach tipfootnote does support

6, “Wethe stated in arepart:In footnote Leighton majority pertinentpooling.
and theand conditions forworkingas much concerned aboutjust wages

establishments as is theof waiters and waitresses in eatingproperty rights
dissent, as with the otherjust employees,of the but we are concernedauthor

well,who,bartenders,i.e., to the same patron.”and as render servicebusboys
1072, 6, added.) It thereforefn. italicsatsupra, Cal.App.3d p.219(Leighton,

follows, did not order a drinkthat a dining patronfor ifexample, particular
bar, todid not render service said patronfrom the the restaurant’s bartender

therefore, exclude said bartender fromthe wouldLeighton majorityand
view ofmajority’sin left that Thetip by Leightonthesharing patron.
what isis far narrower thanpoolingemployer-mandated tippermissible

here.the majorityendorsed by opinion

standard with anthe “direct table service”Additionally, by supplanting
standard, here furthermajority opinionthe“chain of service”open-ended

for whom theorthe of therights employee employeesdilutes property
left.wasgratuity
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Pooling by4. Is Prohibited Section 351Employer-mandated Tip
the GratuityBecause Statute Guarantees the Is the Sole Property

the ItEmployee Left;or Whom WasEmployeesof for
Also a Fraud onEmployer-mandated Tip Pooling Works

Consumers in Violation Section 356.of

It is the and the have sotroubling Leighton majority strayedheremajority
351,far from the clear directive of to thesection which sought guarantee

to a full minimum soleemployees’ right wage the theby declaring gratuity
of the or whom it wasproperty employee employees for left.

In the of theprotecting property rights section 351 also seeks toemployee,
effectuate the intent of the patron in the theleaving by declaringgratuity

the ofgratuity the orproperty employee whom it was Inemployees for left.
351,contravention of section the here vests themajority opinion presumed

“benevolent and fair-minded” with the soleemployer discretion to determine
“in advance” the share of to be received eachtips by (maj. opn.,employee
ante, 920),at even thep. has Inpatron doing,been seated. so thebefore
majority nullifies section 351opinion by the intent of thesubstituting

asemployer, embodied in the for the intent ofemployer’s tip-pooling policy,
the Thepatron. the outmajority cuts of the and leavesopinion patron loop
the apatron without in how the issay allocated.tip

The majority theopinion’s interpretation toempowers employer appropri-
ate a of the left for a andportion tips server then redirectparticular those tips
to other whom theemployees deems somehow to have enhancedemployer
the patron’s dining Thisexperience. redistribution rests on the fiction that all

in the chain ofemployees service are the to whom“employees gratuity][the
was orgiven, (§leftpaid, 351)for” and the further fiction that employer-

“mandated confiscation and reallocation of the thetips ‘protects public,
” ante,and 923,the restaurantemployees atemployer.’ (Maj. opn., p. quoting

Leighton, supra, 1070.)219 atCal.App.3d p.

the instantAdditionally, of section 351 conflictsmajority’s interpretation
356,with section the of iswhich “to fraud the inpurpose prevent upon public

(§connection with the of . . . 356.).” it is thepractice tipping Although
to,who is to decide to whom the is to be orpatron supposed tip given“paid,

(§ 351),left therefor” is to the isnothing averageshow even awarepatron
that a of the the for or her is takentip leaves his serverportion patron being

redistributed,the and theby employer to self-interestaccording employer’s
and priorities.
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Compounded5. Recent Cases the Error Leighton.Have of

decades,two and was not reliedLeighton byFor dormantlay upon
courts to ofappellate justify expansion employer-mandated tip pooling.
this various courts have revisited andSuddenly, year, appellate Leighton

broadened its application.

Casino, 466,(2009)In Lu v. Hawaiian Gardens Inc. 170 478Cal.App.4th
court,345], 351Leighton,this on held section doesCal.Rptr.3d relying[88

innot the casinopooling industry.prohibit tip

Thereafter, the First District issued its in v.opinion GrodenskyAppellate
(2009)Artichoke Casino 171 1399Joe’s Cal.App.4th Cal.Rptr.3d[91 732]

court, a(Grodensky). The on concluded casino’sGrodensky relying Leighton,
did 351.of a for dealers not violate sectiontippolicy requiring pool

1443-1449.)(Grodensky, Grodenskyat held statutesupra, permitspp. “[t]he
the with all of thetipsan to an to shareemployer employeerequire

1446.)(Id. Grodenskyto atserving p.or the customers.”attendingemployees
its “that some customers notrecognition mayreached this conclusion despite

1446,(id. 8),fn. and that “thehave known that were shared” at p.tips
(Id.defrauded.” atbeingstatute’s clear intent is to the frompublicprevent

1449.)p.

& Buster’s Inc.Another recent decision is Budrow v. Dave California,of
875,(2009) (Budrow),884 in which171 Cal.Rptr.3dCal.App.4th [90 239]

held . . . inmay tipDivision of this district that “bartendersEight participate
351,” to “whether theregardestablished to section withoutpools pursuant

theythe table the drink have pouredbartenders themselves tobring patron’s
or mixed.”

351, stated thatof of section BudrowreadingIn itssupport expansive
no to ‘directand and makes reference“section 351 is clear unambiguous

” 883.) That statement(Budrow, 171 at p.table service.’ supra, Cal.App.4th
inthe of 351 thea with to role sectionreflects misunderstanding respect

to351 no reference “direct tablescheme. The reason section makesstatutory
not a statute. Astip-pooling explainedis evident—section 351 isservice” self

ofabove, be the thethe to solegratuity propertysection 351 declares
in ensure that “tipswhom it left order toor for wasemployeesemployee

an minimum wagenot reduce employer’sreceived an wouldby employee
(Industrial Com. Superiorv.either ordirectly indirectly.”obligation, Welfare

730,Court, added.)at italics27 Cal.3dsupra, p.

is, thein final whoanalysis, patron“It therecognized,Budrow correctly
”to, (Budrow,or supra,is be ‘paid, givendecides to the totipwhom leftfor.’
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883, added.)171 Althoughat italics Budrow serviceCal.App.4th p. paid lip
intent,to the restaurant it endorsedpatron’s actually an employer’s policy

toservers contribute a of their sales torequiring percentage grossfixed
(id. 881),bartenders and other at an amount which isemployees p. totally

tounrelated the intent in theleaving gratuity.4patron’s

Now, the instant extendsmajority opinion employer-mandated poolingtip
standard,in restaurants far beyond Leighton’s direct table service to include

all thein “chain ofparticipants service.”

The confused ofstate the law flows from the of the Leightonerrorgrievous
351,court in misconstruing section which was enacted to theprotect employ-

ees’ to a minimum aright wage, legislativeas forimprimatur employer-full
mandated tip pooling.

sum,In and recentLeighton its have theabrogated ofprogeny guarantee
section 351 thethat is the sole thegratuity of orproperty employee

for itemployees whom was left. theToday, is deemed agratuity business
flow,asset and a theofpart cash which the takeemployer’s mayemployer

and itstoward to theapply payroll augment ofwages nontipped employees,
in lieu aof raise forpay those employees.

The nowemployer is unfettered togiven discretion redistribute ingratuities
fit,amountany the theemployer sees and is left without atipped employee

Theremedy. asserts,concurring of Justice “aseparate opinion Croskey
Code,mandatory should betip pool only sustained under Labor section 351

when it works a equitableand distribution the whoamong employeesfair
927,in (Cone. J.,theparticipate of attip pool.” opn. Croskey, italicsp.

added.) that lamentDespite by Croskey,Justice the “fair and equitable”
limitation is not of the majority and therefore is not thepart opinion holding

Therefore,of this court. an hasaggrieved no recourse even if theemployee
employer’s redistribution of istips completely arbitrary.5

In addition to the ofdenigrating theproperty rights employees,tipped
ofpractice works a fraud onemployer-mandated tip consumers.pooling

4 majorityThe opinion respect Leighton.here and Budrow at odds importare with to the of
discussed, 6,majorityAs the opinion position Leighton,takes the that in its footnote

ante, contrast,recognized (Maj. 921.)a opn., p.“chain of service” standard. at In Budrow
Leighton Leightonviews as onsilent this issue. Budrow states “did not decide what [the]

are types employees tip pool],limitations the of who can be a did it[on included in nor
(Budrow, supra,address the criteria or standards under which those limitations should be set.”

882.)Cal.App.4th171 p.at
5 supra,The “fair and aequitable” expressly imposed by Leighton,limitation is condition 219

Therefore,atCal.App.3d pages pooling1070-1071. employer-mandated tipif is the law in
California, obviously implemented equitableit should be in a fair and manner.
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theis now the not(§ 356.) Unbeknownst to the itaverage patron, employer,
restaurant were tothe of If agratuities.who designates recipientspatron,

and of its employer-mandatedadvise its of the existencepatrons particulars
the ofthat disclosure well affectmay tipping practicestip pooling policy,

flaw, isA fundamental theignored by majority opinion,individual patrons.
to gratuitiesnot as what to thebeingthat consumers are advisedduly happens

(§ 356.)leave for their servers.they

the itthe to address at timeLeightonfailureNotwithstanding Legislature’s
2000, nowLeighton351 in in view of the chaos hasamended section

to ingrantthere for the Court reviewSupremeis reasonprofoundspawned,
in to the of section 351.clarify importthis case order

17,Court denied Junefor review the wasby SupremeAppellant’s petition
2009, Kennard, J., J., thewere of the thatopinionand Werdegar,S172761.

granted.should bepetition


