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Opinion

Chau, “barista,”HALLER, P. J. aActing former Starbucks broughtJon
a (Starbucks)class action against Corporation challengingStarbucks
Starbucks’s certain service known as shiftpermittingpolicy employees,

share into that customers in a collective box. Chausupervisors, tips place tip
(Bus.thealleged (UCL)violates the unfair law & Prof.competitionpolicy

Code, 17200) based on a of 351.1violation Labor Code section After§
trial,a class of current and aconductingformer baristas and benchcertifying

claim,the trial found $86court Chau the UCL and awarded the classproved
million in restitution.

We the inappeals.Starbucks conclude trial court erred thatruling
Starbucks’s violated Thetip-allocation California law.policy applicable
statutes do not Starbucks fromprohibit shift topermitting supervisors
share thein in collective boxes. The court’s wasproceeds placed tip ruling

on abased line of thatimproperly decisions concerns an employer’s authority
to mandate athat to an individualtip given service must be sharedemployee
with other The here theemployees. policy challenged side of thispresents flip
mandatory It concerns antip-pooling practice. toemployer’s authority require

allocation of aequitable in collective thosetips placed box fortip employees
to theproviding service customer. There is no decisional or statutory author-

anity from aprohibiting employer allowing service to aemployee keep
worked,of theportion collective in theto amount of hourstip, proportion

themerely because hasalso limitedemployee duties. Accord-supervisory
we reverse theingly, and order thejudgment trial court to enter judgment in

Starbucks’s favor.2

1 collect, take,Labor Code 351 employer agentsection reads in full: “No or shall or receive
to,any gratuity part givenor a thereof that paid, employee by patron,is or left for an a or

any wagesdeduct employee gratuity,amount from due requirean on account of a or an
amount, thereof,employee to the any part gratuitycredit or of a andagainst partas a of the

wages employee Everydue the from employer. gratuity herebythe declared to beis the sole
property employeethe employees given,of or it leftpaid, employerto whom was or for. An

permits pay gratuitiesthat topatrons by credit card shall thepay employeesthe full amount of
gratuitythe the patron anythat indicated slip,on the credit card anywithout deductions for

payment processingcredit card may charged employer byfees or that becosts to the the credit
Paymentcard company. gratuities by patronsof usingmade credit cards shall be made to the

employees regular followingnot later than the next payday patronthe date the authorized the
payment.”credit card All statutoryfurther references are to Code.the Labor

2 conclusion, assume, decide,Based on our we do standingbut not that Chau had under the
argumentsUCL to enforce section 351. We likewise do not reach Starbucks’s that the court

by (1) certifyingerred the amongclass because of the existence of classconflicts members and
issues; (2) permittingindividualized toplaintiffs tipsrecover restitution of that didStarbucks

retain; members;(3) failing (4)damagesnot to set for awardingoff certain class and
prejudgment arguments,interest. Because we do not reach these notwe do discuss the facts

onlyrelevant to these issues.
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FACTUAL AND PROCEDURAL BACKGROUND

Starbucks of stores thethroughout country, includingowns thousands
1,350 California, and otherabout in and sells coffee drinks relatedstores

ofby categoriesin these stores. Starbucks stores are staffed severalproducts
baristas, store andmanagers,shift assistant storeemployees: supervisors,

managers.

cus-Baristas are forentry-level, hourly employees responsiblepart-time
tasks, andas the cashworking register makingtomer service related such

coffee Shift are also whosupervisors hourly employeesdrinks. part-time
barista,all the duties of a but are also for someperform responsible

tasks, thecoordinatingand withinincludingadditional supervising employees
store,store, into the Aand the and safe.closing moneyopening depositing

to shift after six months on thebarista is foreligible promotion supervisor
the toA store is a full-time salaried and hasmanager authorityjob. employee,

recruit, hire, transfer, schedule, and terminate baristasdiscipline,promote,
stores, assisted anshift In a store ismanager byand somesupervisors.

a salariedassistant store who is also full-timemanager, employee.

“team,” ratherbyEach customer is served a customer serviceStarbucks
morean The team consists of one or baristasthan individualby employee.

who rotate thejobs throughout day.and one or more shift eachsupervisors,
drinks,making servinginclude the cash coffeejobs register,These operating

dishes,tables, bathrooms, andwashing stockingclearing cleaningpastries,
assist in thesemanagers mayand assistant storemanagersStoreproduct.

duties, time” so.a small amount ofonly doingbut they generally “veryspend
their time perform-more than ofgenerally percentShift 90supervisors spend

supervisorstasks the baristas. If there are two shiftthe same service as doing
shift, thea barista and one assumesto the same one works asassigned solely

of the “shift lead.”responsibilities

forcollective box is providedBecause the team-service aapproach, tipof
rather than anthe of employees,those customers who choose to tip group

instances ofis the norm with occasionalCollectiveindividual. tipping
fora detailed written collect-Starbucks has highly policyindividual tipping.

eachrequiresthese collective Thisstoring, tips. policyanding, distributing
The container4" 4" cube container for tips.”to have a “standard x plexistore

on it.signsnot have anybe near each cash and shouldregister,must placed
rulesthe under numeroustipsend an must storeday,At the of each employee

of funds.securitythat ensure the the tip

the weeklyineligiblethat the to shareonly employeesStarbucks mandates
thatshift who worked week.”“all and supervisorscolléctive are baristastips
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Store andmanagers assistant aremanagers fromprohibited receiving any
of theseportion tips. baristas and shiftAdditionally, only aresupervisors

eligible to count and distribute the To calculate the distribu-tips. weekly tip
tion, the selected (1)counting must determine the totalemployee monetary

container;amount (2)from the calculate the totaltip number of hours worked
store;all andby baristas shift in the (3)supervisors divide the totalparticular

amount of hours into the store’s total earned for the week to obtain thetips
rate; (4)tip hourly each of the barista andmultiply shift hourssupervisor by

the income;rate totip hourly determine each (5)andemployee’s tip place
each income in a sealedemployee’s tip label the with theenvelope, envelope

name,employee’s and store the in the safe untilenvelope the isemployee
available to take of it.possession

Under Starbucks’s thepolicy, boxes are usedtip for customersonly who
want to apay collective for the entire service team. Iftip a customer wishes
to angive individual to a barista ortip shift thesupervisor, isemployee
entitled to thatkeep and is nottip, to therequired in theplace tip collective

box.tip

2004, Chau,In October a barista,studentcollege and former abrought
class action complaint against Starbucks thatalleging Starbucks’s policy

shiftpermitting tosupervisors share in the collective constitutes “Im-tips
proper Tip andPooling” violates the UCL and section 351. The complaint
described the class as: “All who arepersons or haveemployed been
employed by who,in the State of California (4)within four[Starbucks] years
of the of thisfiling haveComplaint, worked as a Barista and were torequired

with .pool tips . . Shift Supervisors.”

Over class,Starbucks’s objections, the court certified the finding Chau’s
legal tochallenge Starbucks’s “tip pooling” policy presents common ques-
tions of law and fact. The court later denied Starbucks’s motion to decertify
the class on several grounds, including conflicts among class members
(numerous class members had been to shiftpromoted supervisors theduring
class and theperiod), diverse nature of the schedules worked by baristas and
shift supervisors. The court also denied Starbucks’s motion for summary

and/orjudgment summary adjudication on the section 351 and UCL claims.

trial,Before Chau moved to dismiss the section 351 claim and to proceed
to trial under theonly UCL. Chau stated there was no need to underproceed
both statutes because section 351 was the sole legal basis for the UCL claim.
Chau further asserted that there would be no to aright trial under thejury
UCL based on the labor (seelaw violation v.Hodge (2006)CourtSuperior

278,145 284-285Cal.App.4th 519]), and that aCal.Rptr.3d[51 bench trial
would be a method ofsuperior theresolving case because “the parties’
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theover and UCL claimstatutory interpretation”is adispute largely dispute
a court thegrantedrelief under restitution Thegreater theory.provides

motion, and Chau’s to the trial into andliabilitythen motion bifurcategranted
remedy phases.

their trial the that as a matter ofIn briefs in liability phase, plaintiffs argued
351 from fromreceiving anylaw section shift proceedsprohibits supervisors

a within the statutorythe collective box because shift comessupervisortip
350,(See (d).)3an ruleargueddefinition of subd. Plaintiffs this“agent.” §

and theeven if the shift serve the customerssupervisor helpsapplied
in Starbucks counteredcustomers intend the shift to share thesupervisor tip.

definition,a is not an under the and“agent” statutorythat shift supervisor
351 not“agents,”even if shift are section does Starbuckssupervisors prohibit

who behind-the-countermainlyfrom shiftpermitting supervisors, perform
tasks, the in to the ofto share in collective amounttips proportionservice

theyhours worked.

in limine thatPlaintiffs thereafter moved to exclude evidence shift supervi-
motion, thatThe court the it is “irrel-statingsors serve customers. granted

that shift and “how much time theyevant” serve customers spendsupervisors
. . .” admittedthat. The court nonetheless some evidence on this issuedoing

at trial.

focus the trial was whetheron the court’s the of onpretrial rulings,Based
350,the of section subdivi-meaningshift are withinsupervisors “agents”

case,3,(See ante.) In elicited from(d). testimonyfn. their plaintiffssion
that are authorized toexecutives shift supervisors superviseseveral Starbucks

which their Thisjobs.direct the on the manner in they performand baristas
shift,”the to “run a andthe have authorityevidence showed shift supervisors

is notthe when a store or assistantcharge manager managerare in of store
times, forshift are accountablein the store. theseDuring supervisorspresent

tasks, theand direct baristas tothat theirensuring complete maybaristas
the to sendShift also have authoritytasks.specific supervisorsperform

slow, anyis and are for reportinghome if business responsibleemployees
stores, aa store ismanager present onlya In somebymisconduct barista.

of the time.small percentage

defense, shiftevidence thatshowing supervisorsIn Starbucks presented
time)(about of theof to 95day percent performingmost their work 90spend

hire,baristas, no toauthorityand havethat shiftjobs supervisorsthe same as

“3 351,350, (d) ‘Agent’ everyin meansprovides that as used sectionSection subdivision
discharge any orhaving authority employeetothe hire oremployerother than theperson

direct, “every . . .personof An meansemployees.” “employee”the actssupervise, or control
350,(§ (b).). . subd.any employeran . .”rendering actual in business forservice
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or terminate baristas. Starbucks thatdiscipline, acknowledged shift supervi-
sors have some limited to or directauthority baristas in theirsupervise daily
job butresponsibilities, evidence that shiftpresented have nosupervisors

to (otherenforce thesepower directions than to misconduct to storereport
and have nomanagers) to a barista inauthority ordiscipline verbally writing

or to evidence,issue unsatisfactory reviews. toperformance According this
shift are not consideredsupervisors of and are viewedpart “management,” by
baristas as more who theexperienced employees essentially sameperform job
as baristas.

After the theliability court ruled inphase, favor. The court foundplaintiffs’
that 350,Starbucks’s shift assupervisors qualify “agents” under section

“ ” “ ”(d)subdivision because they and ‘direct’ the‘supervise’ acts of other
The courtemployees. additionally agreed with that aas matter ofplaintiffs

law section 351 who are“disqualifies fromemployees ‘agents’ sharing tips
left in communal containers iftip non-agents also receive from thetips tip
containers,” and that this rule “withoutapplies for whom theconsidering tips
in such containers have been left.” Based on these the court ruledfindings,
that Starbucks’s tipping policy violates “section 351 and is an unlawful
business inpractice violation of [the UCL].”

After the trial,second of thephase the court found were entitledplaintiffs
(1)to restitution from Starbucks of all to shifttips paid from thesupervisors

collective boxestip during the class which the courtperiod, found to be
$86,687,927 interest,7plus percent prejudgment (2)and an injunction
prohibiting Starbucks from tocontinuing distribute from the collectivetips tip
boxes to shift Aftersupervisors. entering judgment reflecting these findings,
the court granted Starbucks’s motion to thestay injunction thepending

butappeal, ordered Starbucks to accuratekeep records of the amount of tips
distributed to shift supervisors.

DISCUSSION

I. Section 351 Does Not Prohibit Starbucks’s
Tip-allocation Policy

The ofpractice the“tipping of service”providers is apersonal “well-­
Internat.,ofaccepted (Searleourpart” daily lives. v. Wyndham (2002)Inc. 102

1327,Cal.App.4th 1331 231].) ItCal.Rptr.2d has beenlong recognized[126
that when customers leavevoluntarily it is to rewardtips, an employee’s
service and an has noemployer right (Seeto the v.appropriate tip. Henning

1262,Industrial (1988) 278,Com. 46 Cal.3d 1275 Cal.Rptr.[252Welfare
762 P.2d (Henning); Leighton v. Old (1990)442] Ltd.Heidelberg, 219

1062,Cal.App.3d 1068 Cal.Rptr. (Leighton).) To theseprotect[268 647]
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the 351the enacted to section almostexpectations, Legislature predecessor
1270-1275; Reins(See100 at v.years ago. Henning, Etheridgesupra, pp.

908,Inc. (2009)Internat. 172 916California, Cal.App.4th Cal.Rptr.3d[91
1937,In moved into sectionthe this measure(Etheridge).) Legislature816]

351, (See Henning,and then amended the code section insubstantially 1975.
of history];at 1270-1275 discussion 351’ssupra, legislativepp. [extensive §

916-918.)atEtheridge, supra, pp.

version, its agentIn its current 351 an orprecludessection employer
thefrom of of statutetip.an Thistaking any portion employee’s portion

collect, take, oror or aagent any gratuitystates: “No shall receiveemployer
to, an athat is or left for ....given employee by patronthereofpart paid,

is declared to be the sole of the orEvery hereby property employeegratuity
1, ante.)(§351;it was or left for.” see fn.to whomemployees paid, given,

deductions basedSection 351 also from requiring wageprohibits employers
crediton and to on cards.rightsreceived antips protects employee’s tips paid

thethe to fraudsought upontheseThrough provisions, Legislature “prevent
the(§ 356), and “ensure not receive fullthatpublic” employees, employers,

that intend the sole those employeesbenefit of gratuities patrons for benefit of
1068, added.)italics(Leighton,who serve them.” 219 atsupra, Cal.App.3d p.

usedThe wanted to from who theirprotectLegislature employees employers
(See Henning,theto command a share ofunfairly employee’s tip.positions

1275, 1278-1279.)atsupra, 46 Cal.3d pp.

aan as“agent” party prohib-Section 351 includesspecifically employer’s
found thatited or an The trial courtreceiving tip.from taking employee’s

theare have to“agents” they authority “supervise”shift becausesupervisors
350, 3, ante.) Based(See (d);subd. fn.and “direct” the acts of employees. §

conclusion, trial that as a of law Starbuckson the court ruled matterthis
sharing tips351 because the from“agents”violated section statute prohibits

from the tipleft if also receivenonagents tipsin communal containerstip
containers.

to the issueof their briefsappellateThe devote substantialparties portions
evidence. Wewas the“agent” finding supported bywhether the trial court’s

argumentwith Starbucks’s alternatedo not decide this issue because we agree
was erroneous. Even if shift supervisorsthat the trial court’s conclusionlegal

350, subdivi-the of section“agents” meaningcan be considered within
did not 351 shift(d), by permitting supervisorssion Starbucks violate section

in a box for baristasto that were left collective tipshare in the tip proceeds
and shift supervisors.4

4 in theargument repeatedly by Starbucks trialholding is based on an raisedBecause our
briefs, rehearingpetition forreject plaintiffs’we contention in theirappellatebelow and in its
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conclusion,To this it is to certain facts that are notexplain helpful identify
thebydisputed parties.

First, do not that in theStarbucks customers leaveplaintiffs dispute money
boxes for all of the who service to the customer. Thistip employees provide

fact with common a in a collectiveundisputed sense.comports By leaving tip
box, a customer would thetip understand will be sharednecessarily tip

theamong who the service. The obvious of aemployees provide purpose tip
box theis for customer to leave a be sharedto the servicetip among

Underemployees. Starbucks’s if a customer wishes to leave a for apolicy, tip
so,particular the customer do and theemployee, may theemployee may keep

for use and is not totip personal share of therequired any portion tip.
However, “team,”if the customer to leave awishes for the the customertip

theleaves in the box.tip tip

Second, do not thatplaintiffs the left in the collectivechallenge money tip
box is to a to the entire “team” ofprovide gratuity who areemployees

customer,the andserving this service team includes baristas and shift
The evidencesupervisors. and offers of established that shiftproof supervi-

sors about tospend 90 95 of their time thepercent same serviceperforming
tasks as do the baristas. The evidence further established that a customer
would not be of thecapable distinguishing between who areemployees
baristas and those who are shift All ofsupervisors. these rotateemployees

orders,the differentamong jobs (e.g., working the cash register, taking
drinks, Thus,coffeemaking serving items).storepastries, stocking customers

who in theplace money box understand and intend that thetip will bemoney
team,shared the entireby baristas and shiftincluding supervisors.

Third, are not theplaintiffs manner in which Starbucks re-challenging
is,the collective box to bequires divided. That Starbucks atip maintains

underpolicy which the inmoney the box must be counted on aplaced tip
basis, and eachweekly service entitled to anis amount inemployee propor-

tion to the number of thehours worked in the storeemployee particular
baristas,thatduring week. As theamong do not claim thatplaintiffs this

statute,division theviolates is or that it ainequitable, improperly requires
barista to anothergive barista a that was intended for a“tip” single employee.
Instead, baristas,thatplaintiffs necessarily agree as it is fair andamong

underpermissible section 351 to divide the collective box eachtip by giving
an amount that isemployee with the amount ofproportionate hours worked

theby employee.

Fourth, thatplaintiffs acknowledge Starbucks store andprohibits managers
assistant from in themanagers collectiveparticipating tip.

argumentthat Starbucks waived the and/or that our decision violates Government Code section
68081.
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concessions, and thatthese the trial courtargued, agreed,Despite plaintiffs
toStarbucks’s shift retain theirpermitting proportionatepolicy supervisors

the the first 351:share of the violates first of sentence of sectiontips portion
take,collect,“No receive or aagentor shall or any gratuity partemployer

to, (Seethat for an . . . .”giventhereof is or left apaid, employee by patron
1,fn. ofante.) The trial court this sentence to mean as a matterinterpreted

law an cannot share in left in a collective even if the“agent” tipsboxtips tip
the “agent.”were intended for

351This conclusion is the Sectionby statutory language.unsupported
to, oran or from a thatagent” taking tip givenisprecludes “employer “paid,

sentence,left its thefor an Viewed to withinemployee.” according placement
thethe an means a from“agent”reference to differentobviously person
anwhose not taken. Under themay meaning,be statute’semployee tip plain

to, (§ 351.)cannot take a or left for” anotheragent tip “paid, given employee.

Thus, trial and on 351 doesas at sectionplaintiffs acknowledged appeal,
(whonot an an her ownthat is also cannot his orsay employee agent) keep

does that an fallsmerelyThe code section not becausetip. employeeprovide
an toauthoritywithin the definition of someone who has the“agent” (e.g.,

control” an must bar thatdirect or another“supervise, employee), employer
fora that was to him a customerretaining given byfromemployee tip

350,the is(§ (d).)services to subd. This interpretationcustomer.provided
statute, “Everythe second of thereinforced sentence whichby provides:

ordeclared the sole of thehereby employeeis to begratuity property
1,. fn.(§351;whom it was or left for. . .” seetoemployees paid, given,

(withoutante.) Under this an must anpermit employeeprovision, employer
to, for” thatstatus) giventhe to a or leftregard tip “paid,to employee’s keep

(Ibid.)a customer.employee by

a shift351Because—as concede—section does not prohibitplaintiffs
him or her or her customerfrom to for hissupervisor gratuities givenkeeping

services, anthat 351logical concluding prohibitsthere is no basis for section
of athe retain her portionto his orallowingfrom shiftemployer supervisor

the entire team service employees,collective that was intended for oftip
situation, onlythe keepsIn this shift supervisorthe shiftincluding supervisor.

ofof and does not “take” any portionhis her earned theportion gratuityor
undisputedthe services the barista or baristas. If—as isintended for bytip

and shiftboxes the baristaswere left in the collective fortiphere—the tips
Starbucks an equitableand it was for topermissible requiresupervisors,

eachof bythe to the number hours workeddivision of tips according
athe maintain351 for toit is not a violation of section employeremployee,

from of those tips.service benefit athoseensuring employees portionpolicy
awork asthe same servicevirtuallya shift supervisorBecause performs
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“team,”and thebarista work as a didStarbucks not violate sectionemployees
351 anby distribution of in arequiring equitable lefttips specifically
collective box for all of thesetip employees.

This conclusion is consistent with the intent andlegislative public policy
underlying section 351. The statute seeks to the fromprevent beingpublic
deceived when (andfor the notleaving thetips employees employer).
(§ 356.) There is no the isdanger misledtipping public being by allowing
Starbucks shift to obtain their fair share of thesupervisors tipping proceeds.

record,To the based on thecontrary, factual when a customerundisputed
box,leaves a in a collective the customer thetip tip understandsnecessarily

is not intended for atip and theparticular person will be dividedtip among
the behind-the-counter service It is thatemployees. undisputed these employ-
ees consist of andbaristas shift It would be inconsistent with thesupervisors.

of the statute topurpose an torequire the customer’semployer disregard
intent and to instead the to redirect thecompel employer to some oftips only
the service personnel. section 351Additionally, was enacted to anprevent

from anemployer to thepressuring employee give left for theemployer tips
here,In the situationemployee. the arebaristas not to transferrequired totips

an oremployer Instead,that were intendedsupervisor for the barista. the
isemployer that themerely ensuring collective box is dividedtip soequitably

that each service theemployee receives amount he or she is due.

II. Reliance on the Leighton-Jameson LinePlaintiffs’ of
Cases Is Misplaced

In unlawful,us to holdurging Starbucks’s ispolicy on a lineplaintiffs rely
of decisions that have sectioninterpreted 351 in the context of tochallenges

(See“tip pooling” policies. 1062;Leighton, supra, 219 Cal.App.3d Jameson v.
Restaurant,Five Feet (2003)Inc. 107 138Cal.App.4th Cal.Rptr.2d[131 771]

(Jameson); Louie v. McCormick & (C.D.Cal.Schmick Restaurant 2006)Corp.
460 (Louie);1153F.Supp.2d Etheridge, 908;172supra, Cal.App.4th
Budrow v. Dave & Buster’s (2009)Inc.California, 171 875Cal.App.4th [90of
Cal.Rptr.3d (Budrow).)5239]

theseAlthough decisions someprovide guidancehelpful to thepertaining
legislative statute,and thehistory of thepurposes arethey andfactually
analytically distinguishable from the issuespecific here. Thepresented cases
did not concern an determinetoemployer’s authority the allocation ofproper

5 supplemental briefing, decisions,In plaintiffs cited to two additional but the California
Supreme grantedCourt (Luhas since a petitionreview in those cases. v. Hawaiian Gardens
Casino, (2009) 345],Inc. Cal.App.4th 29, 2009,170 466 Cal.Rptr.3d grantedreview Apr.[88
S171442; Grodensky (2009)v. Artichoke Joe’s Casino 171 Cal.App.4th Cal.Rptr.3d1399 [91
732], 24, 2009,granted S172237.)review June
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Instead,in a collective thethey rightbox. involvedtips placed tip employer’s
Into to to or theby employee.an share a receivedemployee tip paidrequire

cases, that aneach the court an mandatingof those evaluated employer policy
a her a to becontribute of his or toemployee portion personal “tip pool”tip

case,In there was no pooling.”shared other thisby employees. required “tip
the division ofStarbucks’s involvedchallenged policy only appropriate

box to ofgratuities customers in a benefit a teamby tip employees.placed
similar,the seem are materi-may theytwo scenariosAlthough superficially

to of Asdifferent with the section 351.ally respect application explained
below, an an em-the fromlegal principles prohibiting employer requiring

(“mandatoryto share his or her with theployee personal agenttip employer’s
do not to antip logically employer policy equitablepooling”) apply requiring

of the in a collective boxapportionment proceeds tip (“tip apportionment”).

Pooling” DecisionsSummary “Mandatory TipA. of

1062, the decision tois first Californiasupra, 219Leighton, Cal.App.3d
byof and has been followedwidelyconsider the legality mandatory tip pools

dischargethe In a abrought wrongfulCourts of waitressAppeal. Leighton,
for torefusingaction her she was firedalleging improperlyagainst employer,

(Id. 1064-1065.)at The trialshare her with the busboys.tips employer’s pp.
thecourt the motion. Onsummary judgment appeal,granted employer’s

that the that she share a tip paidwaitress argued employer’s policy requiring
“ ” 1068), section(id.to her a at and thus violated‘taking’constituted p.

“collect, take, . . .351’s an or receive any gratuitymandate that notemployer
351,to, (§ added).an . .”or left for . italicspaid, given employee

First, itfor reasons.rejectedThe court this severalLeighton argument
not the waitress’sa left for a waitress is necessarilyobserved that tip

care whobecause “does notgenerally reallya customer“personal property”
leaves,he as the does not pocketfrom the asgratuity long employerbenefits

1069.) the courtregard,it.” at In this219(Leighton, supra, Cal.App.3d p.
”“ or employees'noted section 351 contains the phrase ‘employeethat

. . .1069), that “if more than one(219 employeeat and statedp.Cal.App.3d
a is for the ‘employees'the table of the leftgratuityservedirectly patron,

351, their soleand thereunder becomeswithin the of sectionmeaning
them”betweenthe to be distributedasproperty against employer, equitably

(id. em­that a anThe court concluded1070). gratuityat thusp. left for
thetoto the “who contributedall ofployee actually belongs employees

1072, Thus, the6.) not violate(Id. fn. it doesservice of that atpatron.” p.
(Id. atthea of servicesharing among employees.statute to require tips

1068-1071.)pp.

reasonsthelengthalso at public policyThe court discussedLeighton
219supra,arrangements. (Leighton,the ofsupporting legality “tip pooling”
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1067, 1069-1071.)at The court stated the allows for aCal.App.3d pp. “ruling
fair distribution of the to all those earned it togratuity contributingwho by
the service afforded the which canpatron, sharing only harmonypromote

the a in andamong environment which to workemployees, provide peaceful
1072,(Id. 6.)service to the at fn. The court furtherimprove stated:public.” p.

“An established to the besttip-pooling policy encourages employees give
service. ... To a to determinepossible waitress what if shepermit anything

should share with the . . . can lead thebusboy to surrender of theonly
business,to run his own dissensionemployer’s prerogative among employ-

ees, friction and ofloss who cannot work in suchquarreling, good employees
an environment and a in the kind of service the has adisruption rightpublic
to An must be able to exercise controlexpect. over his business toemployer
ensure an of in order to andequitable sharing gratuities promote peace

andharmony among service to the Toemployees provide good public.
a restauranteur of the todeprive ability and control the conduct ofregulate
business,his own leaves the door to in the restaurantopen anarchy industry.”

(Id. 1071.)at The courtp. noted thatadditionally has been“[t]ip pooling
time, 351,around for a as has sectionlong and had the intendedLegislature

to or such it couldprohibit regulate (Id.have done so . . . .” atpractice, easily
1067.)p.

later,Thirteen a Court ofyears followed but heldAppeal Leighton, “tip
violated section 351 if apooling” (a “server”)waiter or waitress is required

to agive share of his or her to a who is an undertips manager section“agent”
350, (d)’s (Jameson,subdivision definition. 107 atsupra, Cal.App.4th

Jameson,141.) In thep. restaurant each server to share 10 ofrequired percent
his or her nightly with a floortips who was authorized to hiremanager

141-142,and to direct andemployees, (Id.control the servers’ acts. at pp.
144.) The trial court entered on a verdict thejudgment jury finding owner

$1,075,owed a waitress of theconsisting waitress’s that had beentips given
to the floor andmanager, issued an theinjunction owner fromprohibiting

(Id.to theadhering 142.)at Inpolicy. p. the courtaffirming, reviewing agreed
law,with thatLeighton is .pooling . .” under California but“[t]ip permissible

held this rule if theapplies only arrangement does not “run afoul ofpooling
the contained inprohibitions (Id. 143.)section 351.” at The court notedp.
one of those thatis “an or takeprohibitions agentemployer any part[cannot]

141,of a to angratuity given (Id.a . . . .” atemployee by patron italicsp.
Thus,added.) 351,the court stated that “Under section istip pooling only

arepermitted among who neither nor underemployees agentsemployers
(Id.section 350.” at 145.) this thep. Jameson court heldApplying principle,
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because it the waitress tothe violated section 351 requiredemployer’s policy
141.)at(107the agent.6 Cal.App.4th p.share her withtips employer’s

Thereafter, to the situation where theLeightonthree courts extended
to share their with other restaurantwaitresses/waiters tipsemployer requires

tableto the customer’sdirectly (e.g.,who do not servicesprovideemployees
Budrow,908;bartenders, dishwashers). 172(Etheridge, supra, Cal.App.4th

Louie,875; 1153.) Although171 460supra, F.Supp.2dsupra, Cal.App.4th
“ ”‘direct service’ languagecourts that used tableLeightonthese recognized

discussion, and rationale extendedthe courts found Leighton’s holdingin its
(Etheridge,who contribute to the service of the patron.”“to all employees

Budrow, 878-884; Louie,921-922; atsupra,at see atsupra, pp.supra, pp.
1159-1161.) reasoned that an of sectionThe courts further interpretationpp.

(andchain not tablethe customer servicealong just351 to allow tip pooling
the statute. As the Budrowservers) underlyingthe policypromotes public

the must have been“Section 351 that tip ‘paid,court explained: provides
differ,to, bethat restaurants there mustor left for’ the Givengiven employee.

to,the whom the was or‘paid, giveninflexibility determining employees tip
are todecision about whichleft for.’ . . . theUltimately, employees

a assessment of thein the must be based on reasonabletip poolparticipate
is, decides toIt in the final the whoanalysis, patronintentions.patrons’

to, intentions thator left for.’ It is thosewhom the is to be ‘paid, giventip
are in thein which todeciding participate tipmust be anticipated employees

882-883.)at(Budrow, supra, pp.pool.”

toApplicable Tip-allocationB. Decisions NotTip-pooling
Policies

rulea blanketestablishinghere read asLeighton-JamesonThe trial court
350, never share in a(d)) pool”in subd.(as may “tipthat an definedagent §

of andLeightonwith thisagree interpretationwith other Weemployees.
an iswherebya arrangement, employeeJameson as to tip-poolingapplied

aof the into(orher a tips)to his or personal tips portioncompelled place
and rationaleUnder the holdingswith otherto be shared employees.“pool”

tocases, if it an employeeviolates section 351 requiresof these an employer
(Seeof the agent.his or her for the benefit employer’sofgive any tipup part

collect, take, areceive orany gratuityshall oror agent351 employer§ [“No
to, .”];a . . .byor left for an patronthereof that is given employeepaid,part

Thus,Jameson, under145.) Leighton-Jameson,at107 Cal.App.4th p.supra,

6 anydicta, “agent” includestatutory definition of tointerpreted theexpansivelyIn the court
majoritytheemployee “spenddoes notfunctions even if theperforming supervisoryemployee

144.)(Jameson, supra, Cal.App.4th p.at107performing such functions.”of his or her time
issue, opinionan on theholding “agent” expresswe do noton thewe do not base ourBecause

interpretation.thismerits of
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a to share any tipsif Starbucks’s that barista wasprovided requiredpolicy
within thehim or her with who comesgiven anytospecifically employee

an violate 351 because it woulddefinition of this would sectionagent, policy
an to take a of a to anothergratuity givenallowimproperly agent portion

employee.

Starbucks does not haveBut these are here becauseinapplicableprinciples
a abaristas to their to shiftpolicy requiring give tips supervisor. Specifically,

“collect, take,Starbucks does not allow a shift to or receive” asupervisor tip
Instead,to, (§ 351.)that or left a Starbucks’swas for” barista.“paid, given

aconcerns the division of that are to ofpolicy given grouptips specifically
of baristas and shift Starbucks’semployees consisting supervisors. policy

that if a a theensures customer in collective box withplaces money tip
intention that it be and each em-shared baristas shiftamong supervisors,

will retain his or her fair share of the In thisployee way,tip proceeds.
Starbucks the not theeffectuates customer’s intent and does permit misappro-

of gratuities intended for a certain orpriation employee employees.

decisions,on the line that theRelying Leighton-Jameson argueof plaintiffs
customer’s intention is “irrelevant” in section 351. Wealways interpreting
disagree.

The the court was how to reconcile sectionproblem facing Leighton
351 ’s that . . . is the “solelanguage “[e]very gratuity” employee’s property”
with the rule in the restaurant servers tolong-standing industry requiring
share of their own with otherportions (Leighton, supra, 219tips employees.

1068-1071.)at The court that if it wereCal.App.3d pp. Leighton recognized
statute,to the literal thewords of the could notapply tip-pooling policy

stand; i.e., if a or to angiven is the “soletip paid employee employee’s
an (§ 351.)could not that it be shared. To avoidproperty,” employer require

result,this the court declared that when a customer leaves a for a waiter ortip
waitress, the customer is it all theactually leaving for whoemployees directly

1068-1071.)serve the customer.7 at(Leighton, supra, pp.

Jameson with this but it that it wouldagreed reasoning, by notingqualified
be to a that an hercustomer’s intent share his orimproper presume employee

with an because the anstatutetips employer’s agent expressly prohibits agent
(Jameson,from or a ancollecting, receiving totaking, tip given employee.

Thus,140.)107 at the Jameson court concluded thatsupra, Cal.App.4th p.
Louie, Budrow,145.) and(Id.not share in a at Theagents may “tip p.pool.”

7 principle implied presumed employeesThis of or customer intent to benefit all service was
challenged by Leighton’s dissenting justice (Leighton, supra, Cal.App.3d at pp.219 1082-1083

Johnson,(dis. J.)), recently, by Etheridge. (Etheridge, supra,opn. of and more the dissent in 172
Klein,(dis. J.).)atCal.App.4th pp. opn.930-931 of P.
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intent rationale“collective”Leighton’scourts withEtheridge agreed implied
in the chain ofall who areand it to include nonagent employeesapplied

service, the table. (Etheridge, supra,even if do not come to customer’sthey
Budrow,921-923; atat 171supra, Cal.App.4th172 Cal.App.4th pp.

Louie,878-884; 1159-1161.)at460supra, F.Supp.2d pp.pp.

scenario, of to orseeking gleanin the the problemUnlike tip-pooling
(andan in this case. It is undisputeda customer’s intent is not issuepresume

in a collectiveconclusion) that aby tipthe reasonablecertainly only placing
thebox, will be shared allbyunderstands that this gratuitythe customertip

Thus, unlike the Leightonand shift supervisors.service employees—baristas
intent,cases, customer or declarehave no need to a fictionaladoptline of we

Further, effectuate theStarbucks tothat intent does not matter. permitting
collective boxof asharing tipcustomer’s intent by mandating equitable

with becauseLeighton-Jamesonthese service is consistentamong employees
and ensures a fairof theit the personal property employees“protects

it, that eachearned certainmakingof the to those whogratuitydistribution
share,” to “exercise control overand allows thehis fairgets employer[or her]

thegratuities” amongan equitable sharingbusiness to ensure[its] of
the 219(Leighton, supra,service to patrons.whoemployees provide

Further,1071, no thatadded.) dangerthere isat italicsCal.App.3d p.
are unfairany pressureor the shift placingStarbucks management supervisors

theiron the baristas to give up tips.

an to ignorelanguage requiring employer351 does not contain anySection
in a collective tipintent to gratuities paidcustomer pertainingundisputed

a fundamentalIndeed, in this case would violatean interpretationbox. such
(§ 356.)statute, theis to fraud upon public.”of the which “preventpurpose

351, thean a gratuity,a customer pays employeesection whenUnder
(orher employer’sforced to his orgive employernot bemayemployee

not ansayBut the statute doesof thethe or any portion tip.agent) tip
entire togivento retain thebarista) tipa must be allowed(such asemployee

a ofgroup employees.

thatwould meanitthat if we Starbucks’s policy,Plaintiffs argue uphold
if the managerevenalso share in the tip proceeds,couldmanagerstoreany

Plaintiffs maintainhire thefire and discipline employee.the to andhas power
thatthe statute to ensurethe oftocontrary purposethat this result is precisely

customers.bygratuities givenbenefit fromand not employers,employees,

First, absolutely prohibitsStarbucks’s policyis unavailing.The argument
in the tipcollecting any tipsfrommanagersand assistantstore managers

areThus, fundamentally, plaintiffsus. But morenot beforethe issue isboxes.
andon theis basedruling only particulartoo Ourbroadly.this caseviewing
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(1)facts show the vastus. the undisputednarrow facts before Specifically,
the same jobs;and baristas performof the time shiftmajority supervisors

the day;a “team”(2) throughoutrotate and work asjobsthese employees
boxesin the collective tipintend that their(3) customers tips placed

(4) Starbucks’sservice andreward all of thesecollectively employees;
the serviceamong employeesof the collective boxesdividing tipmanner

Iffair and(based on the time each isby equitable.worked employee)
to sharea its store managersStarbucks was to institute policy permitting

box, the same anda the facts would not befrom collectiveproceeds tip
here; our andlegal reasoningwould issues not thereforeimplicate presented

conclusions would not be controlling.

In in oura for statementspetition rehearing, plaintiffs challenge opinion
athat it was that customers who leave in collectivemoney tip“undisputed”

box intend the who customer service. assertTheyfortip employees provide
trial,that customer intent was not an issue at and note that neither party

from a customer as to the customer’sany testimony subjectivepresented
intent in a the customer intended toa in collective box or howplacing tip tip
allocate a for more than one Based on this lack of customertip employee.
intent thethat we cannot refer to “undis-testimony, argue properlyplaintiffs

fact that box intendingindividuals in a collectiveputed” place tip money tip
that the be sharedwill servicetip proceeds among personnel.

The is on factual and Plaintiffs hadargument legal grounds.unsupported
claim,the burden of their and no evidence ortheyproving presented

thatargument customers in a collective box with the under-placed tips tip
or intent to benefit the barista of To thestanding only class employees.
thecontrary, baristas and shift was thattestimony by supervisors undisputed

team,customers leave in the collective boxes for the service whichtips tip
baristas,includes both shift and thatand customers could notsupervisors

distinguish between these employees.

Moreover, it was not either to directfornecessary party present
evidence from customers to establish the fact that who in apersons place tips
collective box understand that will be divided the servicetip bytips person­
nel. theClearly, were left for someone. Whether onetips presents specific

issue, definition,evidence on the considers a references case lawdictionary
mores,or established social it is well established areauthority, applies tips

in return Ourgiven for service. statements about customer intentundisputed
in a in a collective box reflect this There isleaving tip tip simple proposition.

remarkable in and it follows that the werenothing concluding, logically, tips
intended for those who service. To otherwiseprovided suggest ignores reality,

the law does notsomething require.
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until their for have never con-Additionally, rehearing,petition plaintiffs
with,cerned themselves or the manner in which are dividedchallenged, tips

the who claim are entitled to share theamong employees they legally tips.
This case has been about whether California lawalways determining prohib-

aits of Starbucks service from in a collectivecategory sharingemployees tip;
it has never been about the manner in whichdetermining eligible employees
share the in our decision on customertip. Nothing anydepends presumed
intent with to a allocation of arespect particular tip.

III. Conclusion

The trial court found Starbucks violated section 351 because Starbucks
earned while working alongsideallowed shift tosupervisors keep tips they

team, didbaristas as of a customer service and because Starbucks notpart
the the that intended for theallow baristas to take of customerstipsportion

toshift Based on this the court ordered Starbucksfinding, paysupervisors.
$86 million in restitution to the baristas.

The does not contain anycourt’s is Section 351ruling unsupported.
in aan fromlanguage dividing tips placedprohibiting employer equitably

collective box the who the service. The trialamong employees provided
reliance on the decisions was“mandatory judicialcourt’s tip pooling”

different fromThese decisions were on factual scenariosmisplaced. premised
and where customers leave in a collective box fortiphere do not apply tips

a “team”byservice rendered of employees.

Section 351objectives.The court’s is also at odds withruling legislative
from theirusingwas enacted to and their agents positionsprevent employers

atheir earned asgratuitiesof to demand thatauthority employees give up
evidence shows that no barista wascondition of The undisputedemployment.

Rather,of a left for the barista. Starbucks’sto give any part tiprequired up
to those whoensured the collective were distributedpolicy tips equitably

them.earned

fraud on the public.Section 351 was also enacted to prevent tipping
356.) deceivingwanted to a business owner from(§ The Legislature prohibit

that theby employeea customer who left a for antip employee requiring
It isagent.the thelater transfer of the to orany tip employer employer’spart
theintended to bothcollectively tiphere that the publicundisputed tipping

a “team.” Requiringand the shift their work asbaristas supervisors—for
mislead the public.collective to be to baristas wouldgiven solelythese tips

byof section 351 was not supportedBecause the trial court’s interpretation
the fundamentaland led to a result tocontrary purposethe statutory language
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have intended.scheme, could notit is one that the Legislatureof the statutory
entirety.the in itsjudgmentWe reverse

DISPOSITION

costs on appeal.reversed. to bearJudgment appellant’sRespondents

McDonald, J., Irion, J., concurred.and

2, 2009, the wasand opinionPetitions for a were deniedrehearing July
thebyfor reviewmodified to read as above. Respondents’ petitionprinted

J.,9, 2009, was ofWerdegar,denied S174601.Court was SeptemberSupreme
the that the should be granted.opinion petition


