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Opinion

actionFLIER, Aaron Budrow a classbrought putative againstAppellantJ.
California, Inc., that distribu-theoryDave & Buster’s of on therespondent

table servicetions from the to who did not direct“tip pool” persons provide
(section 351).1 two ofviolated Labor Code section 351 After demurrers to

amend,2without leave tothree causes of action were sustainedappellant’s
moved for on the cause of actionsummary remainingrespondent judgment

Thethat a violation of Business and Professions Code section 17200.alleged
court the We affirm.granted motion.

FACTS

The facts are we indicateunless otherwise.undisputed

States,owns and restaurants the UnitedthroughoutRespondent operates
California, ansix in and for that onincluding purpose personsemploys

servers,servers,are cocktailbasis. Included thesehourly among employees
and as a cocktailbybussers bartenders. wasAppellant employed respondent

1 collect, take,agentIn “No or shall or receivepart, provides: employerrelevant section 351
to,any gratuity given employee by patron,apart paid,or a thereof that is or left for an or

gratuity, requirea anany wages employeededuct amount from due an on account of or
amount, thereof,any gratuity against partof a and as a of theemployee partto credit the or

Every gratuity hereby thewages employee employer.due the from the is declared to be sole
given,property employee employees paid,the or to whom it was or left for.” We omit theof

card; essence,governs by provisionthe omittedportion tips paidof section 351 that credit in
(without deductions)any nextrequires gratuity employeeto the to the on theemployer paythe

theregular payday following payment.the authorization of credit card
2 ruling challenged appeal.This is not in this
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month;server at a heduring 2002 for least he contends that worked for
for three months.respondent

that servers contribute 1 ofRespondent’s tipping policy requires percent
their sales to bartenders and other It thatgross is thisemployees. policy

on the thatchallenges ground section 351 limits toappellant tip pools persons
who, to “direct” table service.according appellant’s theory, provide

concedes that does not member ofAppellant respondent permit any
of,in,to or retain of the themanagement anyparticipate proceeds tipping

(Section 351 would be violated thecollected ofpool. management any partif
tip pool.)

It is whether bartenders serve food and drink to atsittingdisputed patrons
do,thattables. claims while contends that bartend-Respondent they appellant

area,ers never serve at the tables in the but at the bar.dining onlypatrons

In motion for the trial courtgranting summary judgment,respondent’s
found that evidence that it did not violate section 351respondent presented
and that failed to show that was a triable of fact on thisthere issueappellant
issue.

DISCUSSION

(1990)v. Old Ltd. 219 1062Citing Leighton Heidelberg, Cal.App.3d [268
(Old that case lawHeidelberg), controllingcontendsCal.Rptr. appellant647]

(Boldface omitted.)a “direct table servicerecognizes requirement.” Appellant
that the “direct that aretable service meansexplains requirement” tip pools

table; tolimited to those who serve thedirectly accordingemployees
in 2 ofHeidelbergthis excludes bartenders. We take Oldup partappellant,

athe first discuss whether on its face section 351 suchimposesWeopinion.
or limitation.requirement

and “Indirect”1. Section 351 Does Not Between “Direct”Distinguish
Table Service

There are of section 351 that are relevant to thesegments inquirytwo
“direct” and “indirect” tablewhether section 351 betweendistinguishes

collect,First, section 351 that or shallemployer agentservice. provides “[n]o
to,take, a thereof that is or left forgivenor receive orany gratuity part paid,

Second, thatan a . . . .” section 351 also providesemployee by patron
theis declared to be the sole of“[ejvery hereby property employeegratuity

or left for.”or to whom it was paid, given,employees
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theThe limitation been the of a recent insubject opinionfirst has
Casino, (2009) 466case of Lu v. Hawaiian Gardens Inc. 170 Cal.App.4th [88

case, in that it islimitation is not at issue in thisThisCal.Rptr.3d 345].
thethat neither the nor an ofagent employer partici­undisputed employer

in the It the that is the of thissubjectis second limitationpated tip pool.
opinion.

We with the that it is that section 351 does notbegin fact quite apparent
between the various that restaurantdistinguish functions employees perform.

There are two created section 351: the must be anonly byconditions person
and the have been or left for” themustemployee “paid, given employee.tip

It the theis that could have added to section 351apparent Legislature
“direct table service” which seeks to invoke. Therequirement, appellant

1929,of section 351 was enacted in and section 351 in itsprecursor present
(1988)form was enacted in v. 46(Henning1937. Industrial Com.Welfare

1262, 278, 442].)3Cal.3d 1271 P.2d Section 351 was762Cal.Rptr.[252
1965, 1973, 1974,amended in and1975 2000. None of these amendments

added the limitation of direct table service.

We conclude that on its face section 351 not betweendistinguishdoes
contain, face,the functions nor it on its theby doesperformed employees

that are limited to direct tablerequirement those service.tip pools providing
concedes this that it is under theAppellant indirectly bypoint claiming only
to section 351 that areinterpretation given by Old Heidelberg tip pools

limited to those direct table service.employees providing

we address Old in 2 of the in orderAlthough Heidelberg part opinion
“ ”rest, that,to this to we note thelay controversy meaning’under rule‘plain

construction, statute;of we must look first to the of the ifstatutory language
the is andstatute clear we must effect to itsunambiguous, give plain

963,(Slatkin (2002)v. White 102meaning. 970Cal.App.4th Cal.Rptr.2d[126
54].) “If the of the are theterms statute we lawmakersunambiguous, presume

said, (Estatemeant what and the of thethey meaning language governs.”plain
904, 165, 1191].)(2001) 25 Cal.4th 24 P.3dGriswold 911 Cal.Rptr.2d[108of

“Our ends if the words of a statute are clear and unambiguous.”inquiry
94, 892].)(2002)v. Howard 100(People 97Cal.App.4th Cal.Rptr.2d[121

Given that section 351 does not a “direct table service”clearly impose
on we are not to delve into intentrequirement tip required legislativepools,

theand nor are we to further the of statute tohistory, languagerequired parse

3 1917, (1918)re Cal.precursor,An even earlier enacted in was struck down in In Farb 178
““ ”process,’ specificallyP. as violative of ‘substantive due ‘freedom of592 [174 320]

” Com., 1270-1271.)(Henning supra, at pp.contract.’ v. Industrial 46 Cal.3dWelfare
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But, that Old Heidelbergbecause claimsdetermine its meaning. appellant
we“direct table service”section 351 to a requirement,interpreted impose

turn to decision.this

Limitthe Court in Old Does Not SectionHeidelberg2. The Decision of
“Direct" Table ServiceProviding351 Pools to ThoseTip Employees

waitress, thata sued the restaurant byIn theHeidelberg,Old plaintiff,
towas fired because she refusedname for Thewrongful discharge. plaintiff

was hiredeven she was told when shethoughshare her with the busboys,tips
theto do so. Under the rules of the particular tip pool,that she was required

the Thebusboys.15 of collected towas to contribute percent tipsplaintiff
The wasjudgmentfor wassummary judgment granted.restaurant’s motion

The Courtaffirmed of the court.superiortheinitially by appellate department
tip“the issue of the oflegality employer-mandated poolingof deemedAppeal

an transfer-and issued orderto be of statewide importanceamong employees
at(Old 219Heidelberg, supra, Cal.App.3dthe cause to this court.”ring

1065.)p.

of fact whether she wasthat it was an issueThe contendedplaintiff
however, that the issueThe foundCourt ofwrongfully discharged. Appeal,

court, thefact. to theAccordingone of law and not of appellatewas
can succeed ifonly employer-mandatedtermination suit“wrongfulplaintiff’s

(Old Heidelberg,byisamong prohibitedtip pooling employees [section 351].”
1067.)at p.219supra, Cal.App.3d

her isargumentarticulatedHeidelbergthat the in OldThe way plaintiff
fromthe employercontended that section 351 prohibitsSheimportant.

to thethat of hergiving tipthe and partleft for employeeappropriating tips
Court ofor Thea taking misappropriation.was suchbusboys just prohibited

we cannot improve,in words whichthis contention uponAppeal rejected
that,essence, in leavingthe court foundin the Inmargin.4which we set forth

4 first,unsound, theassumption thatit is based on the erroneousargument is because“The
this, much is madeTo buttressby personal property.the waitress’stip patronentire left the is
it,left, leaving and the lack ofpatronof the ingratuitythe is the intentionof for whom

average hassay that the dinerHeidelberg this connection. We dareby Old inevidence offered
leaves, longas asgratuityfrom the hereally care who benefitslittle or no idea and does not

it, one ofgood no matter whichhe for servicepocketdoes not because rewardsemployerthe
This, beingimpossibilityand the near ofdirectly servicing the table renders it.employeesthe

view, theleaving in account fortip,diners in a ourdepartedthe intent ofable to determine
hereby‘[e]very gratuity isdeclaring that such‘employees’the term inLegislature’s use of

paid, given, oremployees to whom it wasemployeethe orpropertybe the sole ofdeclared to
351, to coveradded.) Legislature by this section(§ that the intendedIt is clearleft for.’ italics

bygood the attentiondecides what is servicepatronthan often thejust a situation. Moresuch
matter, fillingpatron,needs of thehe is attentive to thepracticala ifbusboy gives.the As
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morethe more than the server or waiter.justa intends totip, patron tip “[I]f
serve thethan one for a waitress and a busboy, directlyemployee, example

within the ofmeaningtable of a the is left for thegratuity ‘employees’patron,
351, as theagainstsection and thereunder becomes their sole property

(Old Heidelberg, supra,to be distributed between them.”employer, equitably
1070.)at219 Cal.App.3d p.

the“directly” servingIn addition to the reference toimmediately foregoing
of a the Court of uses the in an introductorytable samepatron, Appeal phrase

that forth in the margin.5to its We setparagraph opinion. passage

There are four reasons we the that Oldwhy reject suggestion Heidelberg
acreated “direct table service” limitation on tip pools.

define, abstract,First. The Old court does not in the whatHeidelberg
Thus,“direct” as to “indirect” service is. it is reasonable toopposed perfectly

conclude that a bartender who mixes or a drink for a that ispours patron
measure,delivered to the table is the table.patron’s “directly” serving By any

the service of or the drink is for thepouring mixing “directly” performed
fact,the bartender. In the aby in Old called forpatron tip pool Heidelberg

bartender,of 15 to the and whichpayment 5 to thepercent busboy percent
(Oldwas referred to in that case theby asparties “industry practice.”

1068,Heidelberg, 2.)at fn. The court insupra, 219 Cal.App.3d p. appellate
Old did aHeidelberg not of the 5 due theexpress percentdisapproval

case,bartender from the in that nor did brand thetip pool it bartender’s
or, matter, short,service as “indirect” thatfor “direct.” In the opinion simply

does not define “direct” table service.

Second. The references to direct table service are made in Old Heidelberg
without any to fashion a rule that would limit to servers andattempt tip pools
busboys.

butter, table,glasseswater promptly, bringing clearing spills,rolls and the mopping up pouring
coffee, etc., this kind patron generous gratuityof attention will incline the to leave a even
though the by may satisfactory.service rendered the waiter or not be all thatwaitress

slow,Conversely, busboyif the haphazard,is inattentive and his service is sloven or the
disgruntled just likelypatron depart leaving respectable nothingas will than a or at alltipless

(Oldregardless by Heidelberg, supra,of the kind of service rendered the waiter or waitress.”
1069-1070, omitted.)Cal.App.3d pp.219 at fn.

5 notingAfter that California policy against tip pooling,has no established the court went on
which,contrary,the long practiceto state: “To the restaurant business has accommodated this

standard,through usage, industrycustom and has an policybecome or a ‘house rule and is
Restaurants,’nearly bywith all employer, part operationwhich the restaurant as of the of his

relations,harmony amongbusiness and to ensure andpeace employee poolsin and distributes
him,employees, directly gratuitythose provide patron, bywho table service to a the left and

(Old Heidelberg, supra,that apolicy employment.” Cal.App.3denforces as condition of at219
1067.)p.
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that areHeidelberg only legalThird. The of Old is notholding tip pools
i.e.,but that in that a left abusboys may tip by patronparticipate tip pools,

a the and the Thebusboy.be shared in between servermay pool opiniontip
who is to be excluded from the In otherdoes not addresssimply tip pool.

words, never thethe court in Old addressedHeidelbergappellate question
which if are to be excluded from therestaurant any, tip pool.employees,

rule, contends,the did not as that bartenderscourtConsequently, appellant
are to be excluded.

in Heidelberg recog-Fourth. It well be that the court Oldmay appellate
nized, that there limitation on the ofalbeit is someindirectly, types employ-

can be included in a But the court did not decide what thoseees who tip pool.
are, the under which thoselimitations nor did it address criteria or standards
should be set.limitations

combine to us that Old didHeidelbergThe four factorsforegoing persuade
that be limited to those whonot hold are totip pools only employees provide

“direct table service.”

enable theexist to minimize friction between and toTip pools employees
the about in a that isgratuities wayto confusionmanage potentialemployer

the court in Old Heidelberg.6fair to the Here we defer toagainemployees.
Thus, over “direct” versus “indirect” tablecontroversyan artificialigniting

whether theno useful when the touchstone isstatutoryservice serves purpose
to, Itthe or ishas been or left for”gratuity given employee employees.“paid,

eachthat it on the ofgeneralin the nature of a is basedtip experiencepool
establishment, of the reasons forbroadlythat it is only predictiveparticular

that, in finalin that restaurant and theand the ofpatterns tipping particular
can do. It is not to devisethis is the best thatanalysis, anyone simply possible

and injusticea that with mathematical solomonicworkssystem precision
that take every day.each one of the millions of transactions place

to, orthat the must have been “paid, givenSection 351 provides tip
differ, be flexibilitythat there mustleft for” the Given restaurantsemployee.

or “left.”to the was “paid,” “given,”in the whomdetermining employees tip
(In McSherrymanner. reA be in a reasonablestatute should interpreted

6 of theby personal propertythetip-pooling practice employer protectsthe“[S]uch
it, makingearned certaingratuitya fair of the to those whoemployees and ensures distribution
depend upon theway, tipdistribution of income does notgetsthat each his fair share. This

greedyatip, preventsthe andgenerosity employee pick upthe of the who is first towhim or
waitress, plaintiff,a forgratuity,of the ordeprivingfrom another of his fair shareemployee

opinionin her he has notbusboy tipof his share of a becauseexample, deprivingfrom a
service, ofbusboy give satisfactory responsibilityit is thesatisfactorily. If a fails toperformed

waitress, (Old Heidelberg, supra,something about it.” 219management, not the to do
1071.)Cal.App.3d p.at
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(2003) 856,112 497].)862 theCal.App.4th Cal.Rptr.3d Ultimately,[5
decision about which are to in the beemployees mustparticipate tip pool

is,on abased reasonable assessment of the intentions. It in the finalpatrons’
theanalysis, who decides to whom the is bepatron to ortip “paid,” “given,”

“left.” It is those intentions that must be in whichdecidinganticipated
are to in theemployees participate tip pool.

We are 28,not persuaded by citation to a letter dated Decemberappellant’s
1998, the chiefsigned by counsel of the Division of Labor Standards

which,Enforcement of California’s of Industrial Relations inDepartment
toaccording it is madeappellant, clear” that who“abundantly doemployees

not direct table serviceprovide cannot be included in a tip pool.

In the first section 351 is clear andplace, andunambiguous makes no
noted,reference to “direct table service.” weAs have the limitation that

theon face of sectionappears 351 is that the must have beentip given“paid,
to, or left for” the And it is also true that theemployee. aforesaid letter states:
“The prevailing industry distributes thepractice ofoverwhelming majority
the gratuities waitresses,topooled waiters and followed aby smaller

topercentage busboys, and a still smaller to otherpercentage ofcategories
bartenders,who limitedemployees provide (i.e.,direct table service host-

esses, Thus,and d’s).”maitre even the materials relied byupon appellant
state that industry includes in thepractice bartenders Thistip waspool. point
also noted in text, ante,Old Heidelberg, (See 881,as we have observed. at p.

Oldciting 1068,Heidelberg, supra, 219 at 2.)fn.Cal.App.3d p.

We note that dishwashers, and,the aforesaid letter identifies cooks for the
chefs,7most aspart, who “do notemployees direct table service” andprovide

therefore “cannot be included in any tip “While thepooling arrangement.”
ultimate of a statuteinterpretation is an exercise of the judicial power
[citation], when an administrative isagency with acharged enforcing particu-

statute,lar its of theinterpretation statute will be accorded great respect by
”the courts ‘and will be followed if not erroneous.clearly [Citations.]’

(Judson Steel 658,v. Workers’Corp. (1978)Bd. 22Comp. Appeals Cal.3d 668
250, 564].)586 P.2d WeCal.Rptr.[150 have notedalready that neither section

holds,351 nor Old states orHeidelberg thatrespectively, only employees
“directproviding table service” may in nor does eitherparticipate tip pools,

is,define what “directauthority table service” nor does either stateauthority
which thisemployees includes and whichphrase it Inemployees excludes.

abstract,the an to theopinion is erroneous. Becontrary clearly that as it may,

7 The letter exception excludingnotes that an chefs is the chef at a sushi restaurant who
prepares the food at the patron’s goodtable. This is a pointillustration of our earlier tipthat a
pool the experiencereflects of each patternsrestaurant with the reasons for and tippingof at
that restaurant.
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the of action theadministrative on “direct tablepropriety predicated phrase
is not before us and therefore we do not anservice” aboutexpress opinion

thesuch administrative action “direct table service.”any involving phrase

Our is that bartendersholding may partici­employed by respondent
to sectionin established This with thepate tip pools pursuant comports351.

facts and the actual of Old as well as with section 351.Heidelberg,holding

aIn of the this it is immaterial that it isholdings oflight opinion, disputed
whether theof fact the bartenders themselves to tablequestion bring patron’s

the have mixed.drink orthey poured

3. and SectionInvocation Business Code 17200Appellant’s Professionsof

itBecause the maintained was not followstip pool by respondent illegal,
law,that, of underas a matter cannot maintain his action Businessappellant

17200,Code solelyand Professions section which is on thepredicated
ofillegality respondent’s tip pool.alleged

amici curiae California Restaurant Associationsupported byRespondent,
Association,Hotel & that cannotand California contendsLodging appellant

and Code section 17200 because he notinvoke Business Professions was
and because Labor Code section 355 mandates that the ofinjured Department

Relations, andIndustrial thus not enforceby implication private parties,
of that thesection 351. In our conclusion in was notlight tip questionpool

to decide whethernecessary additionally respondent’sit is not for usillegal,
these merit.anycontentions on issues have

4. AreThe Judicial Notice DeniedRequests for

take of a document entitledjudicialthat we noticerequestsRespondent
Laborof The DLSE of Standards“The 2002 DivisionUpdate [California

(Revised),”and ManualEnforcement Policies InterpretationsEnforcement]
the of thehistorythat to be a of 1973appear part legislativesome materials

2005,8,351, dated signed byto section and a letteramendment September
the California State Labor Commissioner.

out, andthe text of section 351 is clear unambiguous.As we have pointed
of theanyif it to take notice ofjudicialeven wereAccordingly, appropriate

documents, be,that it we need notand do not would refersayweforegoing
351.to the text of sectionplainanything except

of respondentand curiae on behalfamici appearingRespondent
andbyof a of staterulingswe take notice numberjudicialthatrequest
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federal trial courts to A written trial court in anotherrelating rulingtip pools.
(Santacase has no value in Ana Medicalthis courtprecedential Hospital

819,(1997) 754]),Center v. Belshé 56 831Cal.App.4th Cal.Rptr.2d[65
(1948)which is the rule inalso federal courts v. Order Travelers(King of

153, 608, 488]).333 U.S. L.Ed.160-161 68 S.Ct. weAccordingly,[92
decline to take notice of thesejudicial decisions.

DISPOSITION

The is affirmed.judgment is to recover its costs onRespondent appeal.

Rubin, J., O’Neill, J.,*R and concurred.Acting

17,for review the Court was denied JuneAppellant’s petition by Supreme
2009, Kennard, J., J.,S171956. and were of the that theWerdegar, opinion

should bepetition granted.

Court, VI,*Judge Superior assigned byof the Ventura the pursuantChief Justice to article
section of the6 California Constitution.


