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Opinion

inat MemorialMALLANO, Hospitalof the nurses HuntingtonJ. —Most
law, the mustPasadena, California, Under state hospitalwork 12-hour shifts.

theyrate of whenpayone-half times their regularits nurses one andpay
time for workmust doublehours in one Itday. paywork in excess of eight

in one day.that exceeds 12 hours

a “short-shiftthe hospital payscompensation,In addition to overtime
in one Inday.than 10 hoursnurse works fewerdifferential” when a 12-hour

$4.00,sum, worked.for each hourevent, an extra aboutthe nurse earnsthat
more, the differentialthe does not payor hospitalIf a nurse works 10 hours

for hours.any

that thethe allegingthis action against hospital,of nurses filedA group
longerwho worklaws because nursesviolates overtimeshort-shift differential

summarymoved forThewage. hospitala lower hourlyhours are paid
issue, denied.the trial courton this whichadjudication
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The filed a for writ ofhospital mandate with this court. We issuedpetition
cause, schedule,an order to show established a and set the matterbriefing for

oral We concludeargument. that the trial court deniedproperly summary
because there areadjudication issues as to thedisputed whether short-shift

differential is a or artifice to evade thesubterfuge designed overtime laws.

I

BACKGROUND

review,For of ourpurposes we as true the facts andaccept following
reasonable inferences evidencesupported by and defendant’s un-plaintiffs’

(Seeevidence.disputed Jackson v. (1997)LosCounty Angeles 60of
171,Cal.App.4th 96].)178-179 Cal.Rptr.2d[70

law,Under California an must be overtimeemployee paid compensa­
tion for work in excess ofperformed eight hours in one calculated atday, one

Code,and one-half 510,times the regular (Lab.rate of (a).)subd.pay. After§
12 hours of work in a single anday, must be double time.employee paid
(Ibid.) Overtime is alsopay at time and one-half ifrequired an employee
works more than 40 hours in a (Ibid.)1workweek.

1892,Founded in the is ahospital nonprofit community with 525hospital
licensed beds. It is 24 timehours a At theopen every day, day. nurses are
hired, the classifies themhospital by of shift —aslength either 8-hour

or 12-houremployees them a base rateemployees assigns of(hourly)—and
Eight-hour nurses arepay. a base rate thanpaid higher their 12-hour

counterparts, becauseprimarily 12-hour are morepositions amongpopular
nurses and are therefore easier to fill.

aIn two-week antypical pay 8-hour nurse will work 10 8-hourperiod,
hours,shifts for a total of 80 and a 12-hour willnurse work six 12-hour shifts

8, 11050,for a (Seetotal of 72 hours. Cal. Code tit. (d).)subd. 3Regs., §
week,Twelve-hour nurses work three a them timetypically days giving more

to other interests or a second thepursue And administrationjob. hospital
12-hour shifts over 8-hour forprefers shifts reasons: two nursesstaffing Only

are needed to cover a 24-hour period.

1 law, pay onlyUnder federal overtime required employeeis if an works more than 40 hours
number,in a day, regardlessworkweek. Hours worked in one requireof the do not overtime

(See 207(a)(1), (2).)pay. 29 U.S.C. §
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2004, full-time 12-hourabout 609the hospital employedAs of September
caredirectnurses and 116 8-hour patientcare registereddirect patient

(8 hoursto shiftsare reclassified with respectnurses. If nursesregistered
assignmentif the newhours), adjustedversus 12 the base rate is —downward

an 8-hour shift.nurse begins workingshift and if theis a 12-hour upward

rates,1999, onto twosubject pay dependingBefore 12-hour nurses were
thetake an during pay periodovertime. To example,whether workedthey

7, 1998,25, 1998, Mutuc —a 12-hour nurse—Ireneto JuneMay plaintiff
(ashift shortshifts) and one 8-hour(herfive 12-hour shifts regularworked

overtime,shifts, four hours ofeach of which includedshift). For the regular
hours,the(the rate) eight plusbase for first$23.50was hourshe paid per

shift,the short whichtime four hours. Forremainingand one-half for the
Herovertime, hour for all hours.eight$27.41she was perinvolved no paid

Thus, if 12-hourthe “8 hr. rate.”$27.41referred to asstub expresslypay
overtime),(no higherreceivedtheyhours in a shifteightnurses worked only

12-hour$23.50 hour —thatto the perper comparedpay rate —$27.41 hour ——
shift.hours of a fulleightnurses received for the first

20, 1999, that itthe announceddated December hospitalmemorandumBy
one rate ofto reflect onlyits stub for 12-hour nurseswas revising pay

Themotion($24.21rate in the papers).lower 12-hour hospital’spay —the
the “8-hourhigherInstead of usingalso revised its pay practices.hospital

overtime, athe implementeddid not work hospitalrate” to nurses whopay
athan 10 hours onnurse workeddifferential”: If a 12-hour“short-shift fewer

2000)shift, in($4.04 Januaryan additional amounthourlythe paidhospital
token, nurse workedif a 12-hourthe hours worked. the sameByfor each of

more, ($4.04) anywas not forpaidor the short-shift differential10 hours
differential —theadmits that the short-shiftworked. The readilyhours hospital

rate.to the 8-hour$4.04 hour —was intended replace priorextra per

nurses, the17, 2003, action againstfour filed thisJanuaryOn plaintiffs,
An amendedand others situated.similarlybehalf of themselvesonhospital

action, a claimincludingcauses ofIt contained severalfollowed.complaint
Code,Prof.(UCL) (Bus. &unfair lawunder the California competition

stateviolatedthat the hospital’s pay practices17200 et seq.), alleging§
Code, 510, stubs(a)) and that(Lab. employees’ paysubd.overtime laws §

Code,(see Lab.informationthe statutorily requirednot contain all ofdid
226, a class action.(a)). was certified assubd. The case§

or, in2004,23, for summary judgmentthe movedhospitalOn September
15toalternative, adjudicateThe motion soughtadjudication.the summary
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and stub laws.issues, of the overtime paythe violationsincluding alleged
denied summary judgmenttrial courtfiled Thepapers.Plaintiffs opposition

that the overtimein but concludedadjudication part,and granted summary
the hospitalshould be tried. In its writ petition,and stub issuespay

on thosethe two issues.rulingchallenges

H

DISCUSSION

thegrantedA motion must be if allsummary papersfor judgment
material and thatanysubmitted show that there is no triable issue as to fact

Proc.,(Codeof law. Civ.the is entitled to as a mattermoving judgmentparty
437c, (c).)subd.§

“ ‘A defendant seeking summary judgment has met the burden of
that a ofshowing cause action has no merit if that party has shown that one

or more elements of the cause of action cannot be established that there is[or
a defense to thatcomplete action],cause of ... In reviewing the propriety of
a summary thejudgment, courtappellate theindependently reviews record
that was before the trial court. . . We. must determine whether the facts as
shown theby give riseparties to a triable issue of material fact. . . . [T]he
moving party’s affidavits are strictly construed while those of the opposing

areparty construed.’liberally ... We asaccept factsundisputed thoseonly
of theportions moving party’s evidence that are not contradicted theby

opposing evidence.”party’s (Jackson v. County Los Angeles, supra, 60of
178-179,atCal.App.4th pp. citations omitted.)

party formoving“[T]he summary judgment bears an initial burden of
production to make a prima facie showing of the nonexistence of any triable

fact;issue of material if he carries his shift,burden of heproduction, causes a
and the opposing is thenparty to asubjected burden of ofproduction his own
to amake prima facie ofshowing the existence aof triable issue of material
fact. .. .

for,the andmovingparties summary judgmentopposing, may“[H]ow
of . .each their burden . on which would bearcarry whatproduction depends

(2001) 25burden of at trial.” v. Atlantic Co. Cal.4th(Aguilarproof Richfield
841,826, 493],24 P.3d italics in Theoriginal.)850-851 Cal.Rptr.2d[107

(See Lomesadjudication.to motions for v.summarysame applyprinciples
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127, 131(2001)Inc. 88Group, Cal.App.4thFinancial Services [105Hartford
471].)Cal.Rptr.2d

PayA. Overtime

California, (IWC)Welfare Commission is empow­In the Industrial
hours,work and workingorders”“wage regulating wages,ered to issue

Code,(Seeand Lab.to several industries occupations.conditions with respect
Relations,70-74, 1173, 1178, 1178.5, 1182.) The of IndustrialDepartment§§

the state’s labor(DLSE)Enforcement enforcesDivision of Labor Standards
98-98.8,id., 61, 95, 1193.5.)laws, The(Seethe IWC orders.including §§

Twelve of them cover specific18 orders:wagehas promulgatedIWC
industries, a minimum wagecertain one is generalfour cover occupations,
order, and not covered and allby,and to industries occupationsone applies

in, in effect inthe orders 1997.wagenot specifically exemptedemployees
8, 11000-11170.)2(See Cal. Code tit.Regs., §§

(1) to“The behind the overtime is two-fold:pay requirementpurpose
to work andavoid overtimeby encouragingspread employment employers

basis; (2)and where theadditional workers on a regularthereby employ
work, for the burdenovertime to the employeeprefers compensateemployer

(10thCo. Cir.(Donovanhours.” v. McKissick Productsof working longer
Investments,350, 352; accord, (11thInc.1983) F.2d Klinedinst v.719 Swift

1251,2001) 1256.)Cir. 260 F.3d

law, onis based anfederal overtime compensationUnder state and
Code, 510, (a); U.S.C.(See Lab. subd. 29rate.”“regular §employee’s

510,Labor Code sectionCalifornia207(a)(1), (2).) More specifically,§
here, entitled to overtimean isas relevant(a) employeesubdivision provides,

in excess of eightfor workrate”times the “regularat one and one-halfpay
of 12 hoursin excessfor workthe rate”“regularand twicedayhours in one

in one day.

takes theDLSEadvice letters:has stated in several “[The]As the DLSE
indicatesthat the rate’‘regularfailure of the IWC to define the termposition

are to bedeterminingthe that in what paymentsCommission’s intent
the regularin or excluded calculation of rate of pay,included from the

the byCalifornia will adhere to standards the U.S.adopted Department
of Labor to the extent that those standards are consistent with California

(Cal.law.” Dept. Relations,Industrial DLSE, Cadell, Jr.,H. Thomas

2 1, 2004, wageEffective inJuly Legislaturethe the IWC. The orders remaindefunded
2, 2005].)Aug.of(See [asatPage, <http://www.dir.ca.gov/IWC/iwc.html>effect. IWC Home
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29,letter, 2, 1,2003)advice Rate (Jan.Calculation of of fn.Regular Pay pp.
3; accord, id., letter,advice Calculation of Rate of in CasesRegular Pay

22, 2; id., letter,(Feb. 1993)Rate 2Piece & fn. adviceInvolving p. Explicit
1; id., letter,29,(Jan. 1992)Wage Agreements advice Calculation ofp.

1;36,(Mar.Regular 1991)Rate of see Bell v. Farmers Ins.Pay p. Exchange
805,(2001) 87 & fn.815-816 10Cal.App.4th Cal.Rptr.2d[105 59] [discuss­

letters];toing judicial Royaldeference DLSE advice Morillion v. Co.Packing
575, 3,(2000) [same];22 Cal.4th 584 P.2dCal.Rptr.2d 995 Tidewater[94 139]

Western, 557,Marine Inc. (1996)v. Bradshaw 14 Cal.4th 568-577 [59
186, [same].)927 P.2dCal.Rptr.2d 296]

Thus, even this case involvesthough California law—the ofpayment
overtime in eight dayfor work excess of hours in one federal law—and

overtime for work in onerequires pay only exceeding 40 hours workweek
(see ante),fn. federal stillauthorities useful inprovide1, guidance applying
state (Seelaw. MaterialBuilding & Construction Teamsters’ Union v. Farrell

651, 688,(1986) 648];41 Cal.3d 657-658 P.2dCal.Rptr. 715 Bell v.[224
817-818;Farmers Ins. Exchange, 87 atsupra, Cal.App.4th v.pp. Monzon

Service, 16, 30-31,Ambulance 224(1990)Inc. 38-46Cal.App.3dSchaefer
615].)Cal.Rptr.[273

In (FLSA)the Fair Labor (29Standards Act U.S.C. 201 et theseq.),§
to,“regular rate” is defined as “all remuneration for or onemployment paid

of,behalf the . . . .”employee (29 207(e).)U.S.C. FLSAThe excludes§
several of theremuneration from rate. thetypes regular Among statutory

are, occasions;in (1)exclusions basicvery gifts (2)terms: on special pay­
ments made for occasional when no work is due toperiods performed
vacation, illness, work;holiday, (3)or lack of made forpayments traveling

(4) bonuses that areexpenses; not and are determined in thepromised
discretion factemployer’s (5)sole as to the and payment;amount of pay­

ments made to a (6)bona fidepursuant contributionsprofit-sharing plan;
made to a trustee or third a bona fideirrevocably person to forpursuant plan

retirement, accident,life, insurance;old-age,providing (7)or health extra
for ofworking in excess in or incompensation eight dayhours one excess of

hours;the (8)normal working extra for onemployee’s workingcompensation
rest;Sundays, orSaturdays, holidays, days (9)of extraregular compensation

to anpaid contract or collectivepursuant applicable bargainingemployment
for work outside theagreement hours established in faith thegood by

basic, normal, (10)contract or as the andworkday; anyoragreement regular

3 site,may <http://www.dir.ca.gov/dlse/at its Web atThe DLSE’s advice letters be found
2,Aug.OpinionLetters-byDate.htm> as of 2005.
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or income from or thegrants rights provided by employervalue derived
to a stock or a bona fide stockoption purchase program.pursuant employee

Wilcox,(Id., (2005)207(e)(l)-(8); 1 Cal. LawEmploymentsee generally§
3.08[2][h], 3-112.)to to3-94pp.§ 3.08[2][a]

that, regularof in thedeterminingThe Code Federal statesRegulations
rate, It tothe exclusions are authorized. is“[ojnly importantstatutory

exclusions,the since all remuneration for employ­determine of thesescope
.these . .to which does not fall within one ofemployeesment paid

byadded into the total receivedcompensationclauses must beexclusionary
(29 C.F.R.the before rate of is determined.”regular hourlyhisemployee pay

omitted; Lab.,of and Hour778.200(c) (2004), italics see U.S. Dept, Wage§
25, beDiv., (Feb. 1994) 1 mustlivingletter of allowancep.opn. [cost

exclusions];withinin rate it does not comeregular statutoryincluded because
Lab., Div., (Jan. 1997)letter 1and Hour 23. p.U.S. ofDept, Wage opn.

on in andsafety productionbonuses based improvements plant[lump-sum
be in regularare not within exclusions and must includedstatutoryefficiency
exclusions].)4rate]; (2004) [discussingC.F.R. 778.201-778.22429 §§

therate refers toregularThe Court hasSupreme explained: “[T]he
normal, work­rate the for the non-overtimeactually paid employeehourly

. .is ... As the minimum rates .hourlyweek for which he aslongemployed.
and are free to this regularare the establishemployeerespected, employer

fit. toThey payrate and in manner seethey may agreeat any point any
.desire. . .time or measurementany theyto workaccordingcompensation

thethe rightfreedom of does not include to compute‘But this contract
thea and manner so as toregular negaterate in unrealisticwholly artificial
all. must reflectvery. . The rate its naturestatutory purposes.’ regular by

theduringthe be receivedagreed regularlywhich have shallpayments parties
workweek, an label chosenIt is not arbitraryexclusive of overtime payments.

thehaveit is an fact. Once the decided uponthe actualby parties; parties
the of the regularand mode of determinationpaymentamount of thewages

isthe of whichrate a matter mathematical resultcomputation,becomes of
wagea in‘regularof rate’any contraryunaffected by designation [a]

419,U.S. 424-425(1945)Co. 325contractQ.” (Walling [89v. Hardwood
added,omitted, with1705, 1242], italics quoted65 S.Ct. citationsL.Ed.

(2004).)in C.F.R. 778.10829approval §

4 Regulationsthe Codeof of Federalparthave that 778 of title 29Some courts commented
(See Countybulletin, v.regulations. Monahaninterpretive not a set ofconstitutes an of

10;1263,(4th Village& fn.1996) Brooks v.Chesterfield, Virginia F.3d 1272-1273Cir. 95 of
130, 135.) way, those to(3d 1999) standards are entitledRidgefield Park Cir. Either185 F.3d

1272,judicial (Monahan Virginia, supra,County Chesterfield, p.F.3d atdeference. v. 95of
10.)fn.
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“If the rate,is theemployee on basis of aemployed solely single hourly
”the ratehourly (29is his rate.’‘regular 778.110(a) (2004).)C.F.R. On the§

hand,other does not torequire employers compensate employ­“[t]he [FLSA]
basis;on anees rate their determinedhourly be aearnings may on piece-rate,

commission, basis,or other but insalary, such case the overtime compensa­
tion due to must be on theemployees basis of the ratecomputed hourly

and, therefore,derived therefrom it is necessary to thecompute regular hourly
workweek,rate of such eachemployees during with certain statutory excep­

tions .... The rate of determinedregular hourly of an ispay employee by
hisdividing total remuneration for employment exclusions)(except statutory

in any workweek the totalby number of hours actually worked him in thatby
workweek for which such (29wascompensation C.F.R.paid.” 778.109§
(2004).)5

different rates are from week to week for thepaid“[W]here same
work and where the difference is nojustified by factor other than the number
of hours worked theby individual he works theemployee longer lower—the
the rate —the device is evasive and the rate in theactually paid shorter or
nonovertime is his rate[period] regular for overtime in all weeks.”purposes
(29 added;C.F.R. 778.327(b) (2004), Co.,italics§ see v.Walling Hardwood

325 atsupra, U.S. 424p. [“regular rate refers to the ratehourly actually paid
normal,the for theemployee workweek”].) words,non-overtime In other “the

ratehourly for the identicalpaid work during hours . . . becannot[overtime]
lower than the rate (29for nonovertimepaid hours . . . .” C.F.R. 778.500(b)§
(2004).) “Overtime rates cannot be avoided the forby manipulating pay
regular hours or otherwise thereducing forpay regular hours to make forup
the . . . (Reichovertime rate that will have to be v.paid.” Midwest Body Corp.
(N.D.Ill. 1249,1994) 1251.)843 F.Supp.

For here,weclarity, between thedistinguish at issue apay practice
differential —where an does not work a full 12-houremployee shiftshort-shift

and, result,as a extra timereceives for thepay worked—and a shift
differential —where an receives additionalemployee due to the nature ofpay

work,the such as aworking nightshift (Seeor undesirable tasks.performing
(1st 279, 295;O’Brien v. Agawam 2003)Town Cir. 350 F.3d C.F.R.29of

778.207(b) (2004).) The that aparties agree§ differential must beshift
rate, O’Brien,included in the (Seeandregular 295.)so. atrightly supra, p.

Their disagreement concerns pay.short-shift
5 In its petition, hospital regularthe simplystates that a nurse’s rate is not the base rate.

Rather, rate,”regular “averagethe rate the hourlyis which steps.is calculated in two The
hospital first compensation pay includingtotals all in a period, non-straight-time compensation
like pay particularbonuses and extra nightshiftfor shifts like the and on-call shifts. The total is

rate,bythen divided the number of hours worked in the pay period. Consequently, regularthe
byas calculated hospital, generally higherthe though regularis than the base rate even the rate

does not include payments.short-shift
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it, a of avoidingdifferential is meansthe short-shiftAs seeplaintiffs
denied the short-overtime hours arewho work moreovertime Nursespay.

Whenwork.theythe number of hoursbecause ofsolelyshift differential
mark, forthe differentiallose short-shifttheyhit the 10-hour12-hour nurses

a full 12-hourhours, work less thanthatnotwithstanding they mayall 10
extracontrast, overtime —earn anhours —noeightnurses who workshift. By

(9th Cir.(See McQuiggFrank v.work.theyhour for each hour$4.04 per
590, higherFLSA by payingviolated1991) F.2d 595-597 [employer950

than for first 40weekof work in a nonovertimerate for 40 hourshourly
week].)of work in an overtimehours

to allthat, isthe short-shift differential paidPlaintiffs becauseargue
orshift hours(eightworked in a nonovertimenurses for all hours12-hour

(See v.Wallingthe rate.regularbe included inless), the differential should
778.500(b)424; 778.327(b),Co., U.S. 29 C.F.R.325supra, atp. §§Hardwood

the summaryin denying hospital’scourt commented(2004).) As the trial
“motion, of anovertime on the basisfor‘Paymentadjudication artificial

of thethe overtime provisionswithrate will not [comply]‘regular’
” omitted.)(2004), italics778.500(a) someC.F.R.Quoting 29 §[FLSA].’

rate, differentialFurther, the short-shiftregularnot included in theif it is
evi-theby hospital’sas indicatedodd results. For example,may produce

hours, theyrate and work 9.9dence, $24.21 as a baseif 12-hour nurses earn
timestraighthours ofeightfor the$307.91a total ofwill be paid shift —

aovertime, ($74.23); andtime and one-halfat($193.68); hours of1.9
nursesBut if the same($40.00).workeddifferential for each hourshort-shift

hours, theof 10 short-shiftminutes for a totalan additional sixwork
included, eightwill beand the nurses paidwill not bedifferential $271.82 —

overtime, andat timeand two hours of($193.68)timehours of straight
hour, $36.09.loseThus, the nursesan extra .1($78.14). workingbyone-half

a number of grounds.differential onthe short-shiftThe defendshospital
assignmentsadditionalnurses to accept12-hourencouragesThe differential

nursesin whenoffset a loss payhours. It also helpsare shorter than 10that
the differentialcensus. Andcaused lowby patienta lack of workexperience

than 10a seminar of lesseducation by attendingtheirif nurses furtheris paid
conferredvoluntarilyas athe short-shift differentialThe viewshours. hospital

benefit, rate ofof the regular pay.not part

arework, whichlaw “Paymentsfederal provides:to lack ofWith respect
to . . .work dueis not atwhen the employeefor occasionalmade periods

asare not made. . .workthe toemployer provide sufficientfailure of
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Therefore,for his hours ofcompensation such beemployment. payments may
excluded from the rateregular of ....pay

“. . . deals with the of absences arewhichtype infrequent[This exclusion]
or or It has no relation tosporadic unpredictable. ‘absences’ such asregular
lunch nor to scheduled of rest. . . .periods regularly days

“The term ‘failure of the to sufficient work’ is intendedemployer provide
occasional,to refer to sporadically situations where therecurring employee

breakdown,would be but for such a factornormally working as machinery
arrive,failure of to weatherexpected supplies conditions theaffecting ability

of the to theemployee work andperform obstaclessimilarly unpredictable
the controlbeyond of the Theemployer. term does not include reduction in

,work situations,schedule . . . ordinary layoff or oftemporary any type
routine, recurrent absence of the (29 778.218(a)-(c)C.F.R.employee.” §

Here,(2004), added.)italics the has not discussed the ofhospital applicability
standard,this nor has it cited evidence that theany failure to provide

sufficient work is occasional or sporadic.

In an effort differential,to determine the of thelegality short-shift a
accountant,certified nurses,onpublic acting behalf of the sent a letter of

15, 2001,to the DLSEinquiry on “I am a CPA inApril stating: the Los
Angeles area. A number of my clients work for a southernprominent,
California that hashospital a ofadopted practice paying non-exempt, nursing
personnel differing, hourly, rates of based onpay exclusively how many
hours an works in aemployee day.

“The eachhospital assigns nurse a rate‘regular’ $20of (e.g.,pay per
hour). The nurse is this rate if he/she apaid works 10 or 12 hour shift.
However, if the shift,nurse works less than a 10 he/she receives[hour]
an ‘hourly $3.35differential’ (e.g., hour) in addition theper to rateregular

hour)$20(e.g., whichper results in a rateeffectively higher, ofhourly pay
hour).$23.35(e.g., Thisper nurses whopractice work 10/12 hourpunishes

shifts, course,by their ratecutting hourly of Of thepay. it ishospital argues
no one apunishing by ‘bonus’ topaying who work less thanemployees 10

ahours day.

“I am aware that is to anurses shift differentialcommonplace pay (e.g.,[it]
However,more formoney working night shift).shift than I did thinkday not

it was forpermissible to alter anhospitals rate of basedemployee[’]s pay
on theexclusively number of hours he/she works. Is my understanding

correct. . . ?”

3, 2001,The DLSE onresponded May as follows: “To the extent that the
work in theengaged nurses is work for whichby overtime is underpayable
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is Inlaw, illegal.informationdescribed in your requestthe practiceCalifornia
of workeffect, rate for the same typea lower hourlyis payingthe employer

statebyThis is prohibitedworks overtime. practicewhenever the employee
law, which tolaw, operatesit constitutes a subterfugefederal sinceas well as

wheneverthe ratehourlyby reducing regularthe overtime lawspayevade
the hourlyof such a practice,... In the contextovertime hours are worked.

(here $23.35absence of overtime workhave been in therate that would paid
and for allrate of due payabledeemed thehour) ‘regular pay’will beper

half and doubletime and awhich the prescribed‘hours worked’ and upon
added.)(Italicshours worked.”be for all overtimetime must paidpremiums

becauseis of no significancethat the DLSE’s responseThe assertshospital
the hospital’s pay practices.did describeaccuratelythe letter of notinquiry

thedefiningrelevant facts and forletter for omittingThe faults thehospital
onand down dependinga base rate that slides updifferential “asshort-shift
thetake issue withworks.” Plaintiffsan employeethe amount of hours

ain reviewingreferee such disputesWe do notcharacterization.hospital’s
order.summary adjudication

advice letter to another hospitalrelies on a DLSEFor its the hospitalpart,
There,in limited circumstances.a “short shift”extra forpayapproving

aa bonus ofconsistinga full shift receivedwho did not workemployees
differentrate,” hourly“one used whenthe DLSE defined as“blended which

for differing typesto anare the same employer employeerates paid by of
Cadell,Relations, DLSE, Thomas adviceH.(Cal. Industrialwork.” Dept.

1-3,29, 2003) italics(Jan.letter, Rate of Pay pp.of RegularCalculation
theis based onhere, differentialadded.) of the short-shiftBut the payment

than oneworked, morewhether a nurse performshours not onnumber of
letter thatclear in the adviceAnd the DLSE madework a shift.duringoftype

of absenceifonly typewould be validthe short-shift payment “[t]he
” {Ibid.) We haveor or unpredictable.’is ‘infrequent sporadicenvisioned

906-907, C.F.R.ante 29(See [quotingthat factor. pp.discussedalready
778.218(a)-(c) (2004)].)§

thea orderwage approvingthe IWC has issuedout thatThe hospital points
an alternative workweekthe context ofinuse of a short-shift payment

that, not anit hasalthough adoptedcontends(AWS). The hospitalschedule
short-shift differen-AWS, its use of thenevertheless supportsthe orderwage

disagree.tial. We

andorder) the(hereafter wageswage governsNo. 5-2001orderWage
8, 11050,tit.(See Regs.,Cal. Code §the nurses.work hours of hospital’s

1-26;Law, 1.05[2][a],Wilcox, supra, p.2(P)(4); §1 Cal. Employmentsubd.
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IWC, Which (2003)IWC Order? Classifications 2p. <http://www.dir.ca.gov/
2, 2005].)ofdlse/WhichIWCOrderClassifications.pdf> Aug.[as

The order states inwage “No shall be deemed to havepart: employer
violated the overtimedaily by to the electionprovisions instituting, pursuant

order,set inforth this a scheduledprocedures wage regularly alternative
workweek (10)schedule of not more than ten hours within a 40 hourper day
workweek without the of an overtime ratepayment (Cal.of compensation.”

8, 11050,Code tit. 3(B)(1).)subd. The orderRegs., continues: “If an§
whose haveemployer an alternative workweekemployees adopted agree-

ment . . . an torequires work fewer hours than those that areemployee
scheduled theregularly by the shallagreement, theemployer pay employee

overtime at a (1-1/2)rate of one and one-halfcompensation times the
rate ofemployee’s regular (8)for all hours worked inpay excess of eight

(Id., id.,hours . . . .” 3(B)(2);subd. see 3(B)(8)also subd. [permitting longer
nonovertime in health careworkday industry].)

order,Under the anwage and its anemployer employees may adopt
that,AWS for establishes a work scheduleexample, regular of 10 hours per

week,fourday, a anddays the toobligates overtime for workemployer pay
exceeding 10 hours in one Ifday. the nine hours ofemployer requires only
work on a particular theday, must be overtime theemployees paid for ninth

Code,hour —as if the had (See §§510,AWS not been Lab.adopted.
511,(a)(1), 8,subd. (a); 11050,subd. Cal. Code tit.Regs., 3(A), (B).)subd.§

Put another theway, are entitledemployees to one hour of overtime atpay,
time and one-half —instead of straight time —because did not tothey get
work a full (10 hours). (Seeshift (2004)Mitchell v. Yoplait 122 Cal.App.4th

8, essence,267].)9-12 Cal. 3dSupp. In theRtpr. must aemployer[19 pay
(Simmons,“short-shift penalty.” and Hour ManualWage for Cal. Employers

(10th 370,2004) 9.8(b),ed. added.)italicsp.§

The that anhospital argues because under anemployer AWS isoperating
torequired make a short-shift the order thepayment, wage supports hospi-

tal’s voluntary decision to a short-shiftpay differential. Not so. The wage
order a (1)short-shift where an andpermits payment only itsemployer
employees have to an AWS in accordance withagreed strict election proce-
dures, (2)and two-thirds of the affected have an AWSemployees approved

8, 11050,agreement (Seesecret ballot. Cal. Code tit.by Regs., 3(C).)subd.§
Thus, here,because no AWS was to the order does not lendagreed wage any
legitimacy to the unilateralhospital’s short-shift differential.

Nor is the time”differential asjustified which“reporting compensation,
must be ofregardless whether an has an AWS. Underpaid employer adopted
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and,order, to work donehavingare to reportthe ifwage employees required
work, are entitledso, than half a day’s theyare either no work or lessgiven

not to exceedthe at the rate ofregular pay,to for one-half of workdaypay
8, 11050,(See Cal. Code tit.Regs.,for hours. §compensation four

contrast, ofan5(A).) compensationIn this case challenges employer’ssubd.
who work 10 hours or more.employees

the ofsubjecthave cited case law onanyWhile the notmayparties
have addressed similar is­courtsshort-shiftvoluntarily adopted payments,

(9th 2004) 370 F.3dSiltronic Cir.(See, Corp.Ballaris v. Wackere.g.,sues.
work,901, are notwhen do notemployeesfor lunch periods,909 [payments

1995)rate]; (6th Cir. 70City YoungstownFeatsent v.included in regular of
900, 2, 904, forand extraduty payfns. 1 & payF.3d 902 & 905 [hazardous

rate, but bonus for not usingare included in regular paidworking nightshift
Co., (5th 1985)Inc. Cir. 772excluded]; v. R Drillingsick leave is Brock Two
all,1199, in[some,4 but bonuses are included& fn. notF.2d 1200-1204

(D.Minn. 1999) 41rate]; Theisen v. GroveCity Maple F.Supp.2dregular of
rate,932, in regularhave to be includedmay[longevity payments937-938

“Where ancircumstances].) The Court has stated:on the Supremedepending
of hours ora or rate because undesirablereceives higher wageemployee

work, wagesa differential or highersuch shiftwage representsdisagreeable
totime at which he isof work done or the requiredbecause of the character

the rate ofregularenter into the determination oflabor .... Such payments
446,(1948) U.S. 468-469Co. v.Aaron 334(Bay Ridge Operating [92pay.”

1502, 1186], omitted.)fn.L.Ed. 68 S.Ct.

assistance, “Theof stating:And the Code of Federal isRegulations [FLSA]
as nightshiftrate of such extra premiumsthe inclusion in the regularrequires

hazardous, work. Itdirtyfor arduous or. . . and paiddifferentials premiums
as anwhich is paidinclusion of extraany compensationalso requires

778.207(b)(29.” C.F.R.of work . . . §incentive for the rapid performance
(2004).)

in a subterfugeAn notmay engageThe bottom line is this: employer
Co.,(Seelaws. v.HardwoodWallingto evade the overtimeor artifice designed

424-425; YorkTroy,v. NewRogers Cityat325 U.S.supra, pp. of
Shawnee,52, 58; (10th Cir.Kan.1998) CityLamon v.(2d Cir. 148 F.3d of

Rome,1145, 1152; Ga.v.FirefightersIntern. Ass’n1992) F.2d972 of
527-528;522, RoadAsphaltv. Maine1988) Goldberg(N.D.Ga. 682 F.Supp.

913, 915; §§778.105,1962) 29 C.F.R.(D.Me. 206 F.Supp.Corporation
778.328,778.210, 778.301, (d), 778.501(a) (2004).)778.500(b) &778.327(a),

thebe incustomaryof pay mayeven the use short-shiftthoughAnd
“ toAct was not designedFair Labor Standards‘Theindustry,healthcare
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intended, instead,or customs .... tocodify [industry] Congressperpetuate
achieve a uniform national of for all workguaranteeingpolicy compensation

the . . .or in covered Act. customemployment engaged by employees by Any
short of that basic . . . cannot be utilized tofalling policy deprive employees

” (Barrentine (1981)of their v.Arkansas-Beststatutory rights.’ Freight System
728, 641, 1437],450 U.S. L.Ed.2d741 101 S.Ct. bracketed material[67

Barrentine.)added in

“An cannot to and indus­employer customary widespread‘adhere[]
”thattry violate the overtime or “violatepractices provisions’pay[FLSA’s]

‘overtime as a and re­“reasonablerequirements necessary” competitive
’to the “market for ... to ansponse[] defensequalified employees.” [AHO

overtime is not shown when an does not about theemployer inquireclaim]
law’s follows an trend of not withrequirements, industrysimply complying

law,the or theviolates law in order to remain v. Loomis(Keeleycompetitive.”
257, 270;(3d& 1999)Co. Cir. 183 F.3d see id. at & fn.Fargo 269-271 10pp.

faith” defenses to FLSA action cannot be[“good based on custom orindustry
forces];market v. Air (2000)Purolator Filtration Products Co. 23Cortez
163, 518,Cal.4th 179-181 P.2d action underCal.Rptr.2d 999[96 706] [in

UCL, trial court considermay faith” inemployer’s “good fashioning equi­
590,table cf.remedy]; (1944)Tennessee Coal Co. v. Muscoda Local 321 U.S.

949,603 L.Ed. 64 S.Ct. custom be where[industry may pertinent[88 698]
calculation of work hours is difficultprecise or or where factsimpossible give
rise to serious doubts as to whether certain oractivity constitutesnonactivity
work or employment].)

sum, that, evidence,In based on the theplaintiffs argue short-shift differen-
tial should be included in the rate because the theregular hospital pays

Otherwise,differential for all hours worked in a nonovertime shift. they
contend, the differential is a or artifice to avoidsubterfuge designed paying

them,overtime and a on not theimposes penalty hospital.

The motion for did not establish as ahospital’s summary adjudication
matter of law that the short-shift differential is not a or artifice.subterfuge
The trial court therefore denied the motion.properly

B. StubPay Information*

footnote, ante, page*See 893.
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HI

DISPOSITION

area of mandate is denied. Real in interestThe for writ partiespetition
in connection with thisawarded costs proceeding.

J., J.,P. and concurred.Vogel,Spencer,


