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Opinion

action, issue isCHAVEZ, J. and hour class the presentedthis wageIn
law an that compen­whether minimum wage requires employerCalifornia’s

a fortechnicians on basis repairsates its automotive service “piece-rate”
fora minimumhourly wagethose technicians separatework must also pay

vehicles to orwaiting performingworkshifts forduring repairtime theirspent
contends it wasthe Theby employer. employerother tasks directednonrepair

for suchwagea minimumhourlynot to the technicianspay separaterequired
total for a payit that a technician’s compensationtime because ensured

as “minimum wagethe refers to thenever fell below what employerperiod
at theduring payhours the technician was worktotal number offloor”—the

for work or nonrepair(including spent waiting repair performinghoursperiod
rate. did sominimum Thetasks), wage employerthebymultiplied applicable

to cover shortfallanyif necessary,a technician’sby pay,supplementing
floor.and the minimumwages wagetechnician’s piece-ratebetween the

ofmethod compensationthat the employer’sThe trial court concluded
allow anCalifornia does notlaw because lawthe minimum wageviolated

by averagingall hours workedits forto avoid paying employeesemployer
trialTheworked in a given period.over total hours paytotal compensation

Osmose, 314(2005) Cal.App.4thInc. 135 [37cited Armenia v.court
for its(Armenia) ruling.as supportCal.Rptr.3d 460]

be Applyingin Armenia tothe reasoning persuasive.too find court’sWe
towere entitledhere, separatememberswe conclude that classthat reasoning
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time for work orforhourly compensation spent waiting repair performing
workshifts,other the their asduringtasks directednonrepair by employer

203, We(a).well as under Labor Code section subdivision thereforepenalties
affirm the judgment.

BACKGROUND

The parties

Motors, LP,Defendant and Downtown LA asappellant doing business
Benz,Downtown LA Motors Mercedes is an automobile sellsthatdealership

and services Mercedes-Benz automobiles. Defendant Shammas Automotive
Inc., is itsHoldings, owner. Those entities are referred to collectively as

DTLA.

Plaintiffs are a class of 108 automotive service technicians who worked for
DTLA between andApril 2002 June 2008.

DTLA’s compensation system

DTLA basis,its service technicians on acompensates piece-rate which
differs from an wage method inhourly that technicians are onpaid primarily
the basis of repair tasks Under DTLA’scompleted. piece-rate system,

$32,technicians are a rate $17flatpaid ranging from to theondepending
technician’s for each aexperience, “flag hour” technician accrues. hoursFlag
are assigned by Mercedes-Benz to thatevery task a technician on aperforms
Mercedes-Benz automobile and are intended to to the actualcorrespond
amount of time a technician would need to the task. A DTLAperform
technician who a task accrues thecompletes repair number of thatflag hours

task,Mercedes-Benz to thatassigns of how theregardless technicianlong
tookactually to it.complete DTLA technicians accrue hours whenflag only

working on a order.repair

DTLA calculates its technicians’ anfor 80-hourpay bypay period
multiplying hours accrued thatflag during the technician’spay period by

flat rate. aapplicable For a flat $26technician with rate of whoexample,
accrued $3,900.150 hours in aflag $26would earn xpay period 150 or

hours,In addition to atracking technician’s DTLA also track offlag keeps
timeall the a thetechnician at whether or thespends worksite not technician

is working on a At endrepair order. the of each DTLA calculatespay period,
how much each technician would earn if an amount to totalhispaid equal
recorded “on thehours clock” themultiplied minimumby applicable wage.
DTLA refers to this asamount the “minimum floor.” awage If technician’s
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floor,flat hour short of the minimum DTLArate/flag wagefallspay
the technician’s in the amount of the shortfall.1supplements pay

experiencePlaintiffs’

shifts, weretheireight-hour DuringPlaintiffs worked shifts. plaintiffs
at and had to obtain permissionto remain DTLA’s of businessrequired place

to a if on a order. Plaintiffsworking repairleave shift were notduring they
work, in outto for clock andtheywere also clock in when arrivedrequired

lunch,for and clock out at the end of their shifts.

notnot to do because there werePlaintiffs did have workregularly repair
occurred, athad to remainvehicles to service. When thisenough plaintiffs

work, stayleave were told that needed toearly theyand those who asked to
hours duringin. accrued no flagbecause customers come Plaintiffsmight

work,waitingtime for cars to While forwaiting repair plaintiffsspent repair.
tasks, including obtaining parts,were to variousexpected perform nonrepair

stations, to locationstravelingtheir work othercleaning attending meetings,
cars, bulletins, and into and return servicepick up reviewing participating

theseflag nonrepaironline accrued no hours whileThey performingtraining.
tasks.

The instant lawsuit

that DTLAaction DTLAagainst claimingPlaintiffs filed the instant
wage duringto technicians a minimumfailingviolated California law by pay

clock, forwaitingtime were on the butwaiting theytheir oftime—periods
claimed thatother tasks. Plaintiffs alsoorders orrepair performing nonrepair

the were entitledfrom classduring periodtechnicians terminated employment
203, (a) because DTLACode section subdivisionto under Laborpenalties

theirthe were due uponto technicians all wages theyhad failed thesepay
termination.

thefiledsummary byfor adjudicationThe trial court denied cross-motions
to a separate hourly payto DTLA technicians were entitledas whetherparties

floorwagehour and minimumflagin addition to theirwaiting payfor time
athe to bench trial.proceededand mattersupplement,

classtestimonyas as byevidence welldocumentaryThe parties presented
timewaiting experi-the amount ofregardingmembers and witnessesexpert

toasalso expert testimonyBoth presentedenced class members.by parties
were notwere ormembers eitherthat classthe amount per pay period

underpaid.

1 at thetaking all the timeby into accounttechnicians for overtimecompensatesalsoDTLA
worksite, repairincluding spenttime on a order.not
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decision,The trial court issued a statement of to which DTLAproposed
After on the aobjected. hearing those trial court issuedargument objections,

20,final statement of decision on June 2011.

The trial court ruled in of lawfavor that Californiaplaintiffs, concluding
class members to be for their time onrequires paid waiting between work

orders. The trial court found ofrepair the to betestimony plaintiffs’ expert
“credible,” and that thatadopted conclusionsexpert’s plaintiffs experienced

time of 1.85 hours on thewaiting day averagethat amount ofper average,
for $27.76time was andunpaid compensation waiting plaintiff day,per per

total, $553,653that in timelost the amount of inplaintiffs uncompensated
the determinedduring class The trial court that theperiod. value of the class’s

time, interest, $1,555,078was andwaiting including awarded that tosum
The trial courtplaintiffs. also awarded in the ofplaintiffs penalties amount

$237,840 203,under Labor Code section (a)subdivision for willfulDTLA’s
failure to wagesall owed them at thepay time their wasemployment
terminated.

This followed.appeal

DISCUSSION

I. Applicable andLegal Principles Standard Reviewof

California’s wageminimum are set forth in ordersrequirements wage
promulgated by the Industrial (IWC),Welfare theCommission for­agency

authorizedmerly to inregulate (Martinezconditionsworking California. v.
35,(2010) 514,Combs 49 Cal.4th 54-55 259].)231 P.3dCal.Rptr.3d[109

2004,theAlthough IWC was defunded in its wage orders remain in effect.
(Soderstedt 133,v. CELLSouthern California, (2011)LLC 197 Cal.App.4th
145, 1 394].)fn. Cal.Rptr.3d[127

orders areWage and are inquasi-legislative regulations construed
accordance with the (Alemanofordinary v.principles statutory interpretation.

556,(2012)Airtouch Cellular 209 568Cal.App.4th Cal.Rptr.3d[146 849]
(Aleman).) Under those our theprinciples, analysis begins by ascertaining
legislative intent the order thatunderlying wage “so we themay adopt
construction that best effectuates the of the law.purpose [Citation.]”
(Hassan v. 709,American RiverMercy (2003) 31Hospital Cal.4th 715 [3

623, so,726].)74 P.3d ToCal.Rptr.3d do we first examine of thethe words
wage order as the best indication (Brinkerof intent.legislative Restaurant

1004,(2012) 315,v. 53Corp. Superior Court Cal.4th 1026 Cal.Rptr.3d[139
273 (Brinker).)P.3d Those should given ordinarywords be their and513]
usual and should bemeaning (Ibid.)construed in their context.statutory
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orthat of the orderany wage meaninglessJudicial construction renders part
{Ibid.)should be avoided.inoperative

clear, it is without furtherappliedIf the of the order islanguage wage
568.) If can be(Aleman, at thep. language209inquiry. supra, Cal.App.4th

a court considermeaning, mayto have more than one reasonableinterpreted
“ achieved,aids, the to beobjects‘a of extrinsic ostensiblevariety including

remedied, history,the to be the legislative public policy, contemporane-ousevils
construction,administrative which the statuteand the scheme ofstatutory

568-569.)(Id.a atis part.’ pp.[Citation.]”

favoringthe strong publicand hour laws ‘reflectwage policy“State
aand interest in stable“society’s jobof workers’ welfaregeneralprotection

(Cash (2012)v. 205market.” Winn Cal.App.4th[Citations.]’ [Citations.]”
1285, are(Cash).) liberallythereforeTheyCal.Rptr.3d1297 867][140

stated,Court hasworkers. As our Supremeconstrued in favor of protecting
“ authorizingthe enactmentslegislativeof the remedial nature oflight‘[I]n

andand conditions for theworking protectionthe of hoursregulation wages,
liberallyare to be construedstatutorythebenefit of employees, provisions
(Brinker, 53supra,with an to sucheye promoting protection.’ [Citations.]”

Productions,1026-1027; Inc.v. Kenneth ColeCal.4th at seepp. Murphy
880,1094, the155 P.3d [given(2007) Cal.Rptr.3d40 Cal.4th 1103 284][56

of“statutes conditionsgoverning employmentremedialLegislature’s purpose,
employees”].)are to construed in favor ofbroadly protectingbe

order de novo.of a wageA court determines thereviewing meaning
Communications, 1242, 1253(2008) 159(Combs Inc.Skyriver Cal.App.4thv.

171].)Cal.Rptr.3d[72

4Order No.II. Wage

4-2001,2No.wagethis is IWC orderThe order at issue in casewage
4(B) that orderwage4. Subdivision ofWageknown as Order No.commonly

theto each onemployee,shall payas follows: “Every employerprovides
involved, less than the applicablenotfor theestablished payday period

theminimum whetherin theall hours worked payroll period,forwage
commission,time, (Cal.or otherwise.”is measured by piece,remuneration

8, 11040, 4(B).)tit. subd.Code Regs., §

as “theof the order2(K) wagedefined in subdivision“Hours worked” is
andan employer,to the control ofis subjectwhich anduring employeetime

2 wagesimply “the“Wage No. 4” oras Orderwage No. 4-2001 hereinafterWe to orderrefer
order.”
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work,includes all the time the or to whetheremployee is suffered permitted
11040,8, 2(K).)or not to Code tit.(Cal.do so. subd.Regs.,required §

III. The Parties’ Contentions

DTLA contends its method of technicians with thecompensating complies
ofplain Order No. 4 because technicians are an amountlanguage Wage paid

“not less than” the have hadtheyamount would earned been thethey paid
minimum forapplicable hourly wage given“all hours worked” aduring pay

DTLAperiod. argues that be achieved acompliance may by supplementing
technician’s in an towages necessary anyamount cover shortfallpiece-rate

floor,”between those and the or thewages “minimum the amountwage
technician would have earned if allan minimum for hourspaid hourly wage

clock,” time,“on the waiting aincluding during pay period.

Plaintiffs and amicus curiae California Association3LawyersEmployment
argue that the ofmeaning the term “all worked” “each andplain hours is

hour” worked and thatevery technicians should have been com-separately
rate,at thepensated, wageminimum for “each and hour”applicable every of

time spent waiting for work. The trial court with andrepair agreed plaintiffs
cited asArmenia for thatsupport interpretation.

DTLA that the trial theargues court’s contravenesinterpretation plain
order,language of the which timewage does not betweendistinguish waiting

and time and does not anproductive on arequire paid piece-rateemployee
basis to be compensated separately for time. DTLA and its amiciwaiting
curiae contend that such theinterpretation undermines piece-rate compensa-
tion whichsystem, is intended to reward fortechnicians performing repair
tasks efficiently. DTLA and its amici curiae further contend Armenta does not
and should not to the atapply such as onepiece-rate compensation systems
issue here and that the court bytrial erred awarding underplaintiffs penalties
Labor Code section 203.

IV. Armenta

Armenta,In Division Six of the ofCourt Second DistrictAppeal, Appellate
construed the same in the same order that is at herelanguage wage issue and

itconcluded that the intent to ensure that be“expresses employees compen­
sated at (Armenia,the minimum forwage each hour worked.” 135supra,

323, added.)at italics inCal.App.4th p. The court Armenta further concluded

3 grantedWe applications byfor leave to file curiae on plaintiffsamicus briefs behalf of the
Association,California andEmployment Lawyers byon behalf of DTLA Nationalthe

(NADA), Association,Automobile Dealers the CarAssociation California New Dealers the
Manufacturers,Alliance of Automobile and the California Automotive Business Coalition.
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that the method of hours worked in aaveraging employees’ givenemployer’s
in its theorder to minimum violatedpay period wage obligationscompute

wageminimum law.

The in Armenia were a that maintainedcompanyplaintiffs employed by
thein or Theutility rural remote locations.poles company provided employ­

to theees with a truck that carried the tools and needed performequipment
field,work in the and to travel in the truck from awereemployees required

(Armenta,the 135meeting jobsites. supra,central to variousplace
time317.)at considered ifwasEmployees’ “productive”Cal.App.4th p.

in and ifutilityrelated to the fielddirectly maintaining “nonproductive”poles
as loadingother tasks such to and from atraveling jobsite,spent performing

vehicles, (Ibid.)meetings.or andmaintaining attending safety Employees
were for time.only paid “productive”

stateThe that its did not violateargued systememployer compensation
terms theminimum laws because under tire of collectivewage employees’

it than theagreement, wages higherbargaining hourly substantiallypaid
theand total exceededwage compensationminimumapplicable employee

(both and and the minimum wage,of total hours workedproduct paid unpaid)
an than thehigherin rate that wasaverage hourly applicableresulting

319.) The in(Armenta, at courtwage. p.minimum 135supra, Cal.App.4th
notwage byruled that the had violated the minimum lawArmenia employer

onfor travel time and for time spent daily paper­compensating employees
320.)at(Id.work. p.

29, 2002JanuaryAs the Armenia court cited afor its ruling,support
of Labor Standards Enforcementletter issued the Divisionbyopinion

law, theunder(DLSE)4 reasoningas Californiawhy, employeespersuasive
(Armenta, 135for hours supra,were entitled to all worked.compensation

letter, the319-320.) acknowledgedat In the DLSEopinionCal.App.4th pp.
“divergent”law is to twowage interpreta­that the minimum “susceptible”

tions, inthe in and thebyArmeniaby respective partiesas espoused parties
‘“ toto minimum attaches“1) wagescase: that the obligation paythe instant

and thattheduring payroll period,each hour workedeveryand separate
2) thatorfor such hours on the established payday,must be made allpayment

the number of hours workedwagesminimum for totalthe toobligation pay
isthe date that any payment‘backwards’ fromin the is determinedpay period

’ ” at(Id.indue, (or hour)of isolation.”hourconsidering anywithout any part
ofthe former320.) interpretation, requiring paymentThe endorsedDLSEp.

4 laws,andwage houragency empowered to enforce California’sis the stateThe DLSE
61, 95, 98-98.7, 1193.5;Code, 21,(Lab. MarineTidewaterwageincluding IWC orders. §§

186,557,Western, (1996) Cal.Rptr.2d 296]927 P.2d561-562v. 14 Cal.4th [59Inc. Bradshaw
(Tidewater).)
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’ ”­ “the (Ibid.)for “each and hour worked.”wageminimum every separate
The DLSE that federal had thenoted courtsalthough consistently applied
latter federal Californiadifferences between andinterpretation, significant
labor (Ibid.)laws a different inapproach California.required

DLSE,The court in Armenta with the and federalagreed distinguished
case minimuman formula toauthority applying averaging wageassess
violations. the aAmong distinguishedcases was California federal district

decision,court (N.D.Cal. 2004)Medrano v. Brothers Co.D’Arrigo
(Medrano),336 1053 in which workers who wereF.Supp.2d agricultural

on a basis acompensated againstclass action theirpiece-rate brought
timeemployer seeking of minimum due forrecovery travel to thewages

fields. The infederal district court that theMedrano held compliedemployer
with the minimum wage so as a worker norequirements long was lesspaid
than the sum the worker would have been theduring had thepaid pay period

the worked,employer paid wageminimum total hours includ-multiplied by
ing (Armenta,and travel time.waiting 322.)135supra, p.at TheCal.App.4th
court in Armenta found federal authorities such as be “ofMedrano to little
assistance” in California lawsconstruing regulationsand that differed sub-
stantially in both intentlanguage and from federal minimum laws.wage
(Armenta, 323.)at The Armenta court thenp. undertook a comprehensive
analysis Wageof Order 4 andNo. concluded that methodaveraging“[t]he
utilized the federalby courts for a of theassessing violation federal minimum

notwage (Ibid.)law does here.”apply

order,The Armenta court onfocused first the of thelanguage wage noting
that it from thesignificantly” Fair Labor Act ofStandards 1938“differ[ed]
(29 U.S.C. 201 et (Armenta,seq.). supra, 323.)135 at p.§ ForCal.App.4th

4(B)subdivision 4example, Wageof Order No. of therequires payment
minimum for “allwage hours worked?' thewhereas federal statute “requires
payment of minimum to who ‘in week' arewage employees any work

323,inengaged (Armenta,commerce.” at added.)second Thep. italics
week,”federal language to “inreferring payment work the Armenta courtany

reasoned, allows an to an overemployer average employee’s total anpay
(Ibid., contrast,entire “work week." italics added.) In the California wage

order’s onemphasis “hours worked?' reflected “the intent ensure thatto
be at theemployees compensated minimum for each worked.”wage hour

(Ibid., added.)second italics

After the theparsing through Armenta court nextregulatory language,
considered the order in thewage context of the framework as astatutory

221, 222,whole. The court noted that Labor Code 223sections and require
an to all hours at theemployer pay either or rateemployee statutory agreed
and prohibit an from that rateemployer using any againstof as a creditpart



48

(Armenta, 323.)its minimum 135 atwage obligation.5 supra, Cal.app.4th p.
The court concluded that the to itsallowing averageemployer employees’

theirover total hours worked “contravenes these codecompensation sections”
the rate ofreducing contractualby effectively employees’ compensation.

(Ibid.)

The rate thecourt then California’s minimum with federalcompared wage
rate and found California law to more of minimum wagebe protective

basis,On that the court found “a clear intent tolegislative protectemployees.
the minimum of California to a extent thanwage rights greateremployees

(Armenta, 324.)135 atfederally.” supra, Cal.App.4th p.

the court in Armenta considered “the Califor-Finally, underlyingpolicies
and “reflect aregulations” strongnia’s minimum law whichwage public

(Armenta,in full of for all worked.”favor of hourswagespolicy payment
324.)135 at Given that the courtsupra, Cal.App.4th p. public policy,

‘inconcluded that a method of all hours worked work week’“averaging any
lawobligationto an minimum under California iswagecompute employer’s

that such(Ibid.) The court in Armenta held use of aninappropriate.”
an obligationmethod to determine minimumaveraging employer’s wage

law that minimum standard towage appliesviolates California and “[t]he
(Ibid.)hour which were notbyeach worked foremployees] they paid.”[the

theV. Armenia’s' to Instant CaseApplicability

A. Order No. 4 coversWage piece-rateThe plain language of
compensation

4Order No. to anWage precludeThe court in Armenta construed
over the total numberan employee’s compensationfromemployer averaging

obligations.to with minimumcompliance wageof hours worked determine
amici curiae is thatadvanced DTLA and itsbyThe argumentprincipal

and Armenta court’s construc­theonly hourly employeesArmenta concerned
be to workers who areof 4 should not appliedtion Order No.Wage

a constructionargument requiresa basis. But thisoncompensated piece-rate
the order.wageis to the ofplain languagethat contrary

5 any to collect oremployer221 “It be unlawful forprovides:Labor Code shallsection
toby employersaid saidany wages paidof theretoforeemployee partfrom anreceive

unlawful, any wagebe in case ofprovides:222 “It shallLabor Code sectionemployee.”
willfully unlawfullyor or with intentthrough bargaining, eitheragreement arrived at collective

anyany employeeto fromperson,a withhold saidemployee, competitor,an or otherto defraud
any statute orprovides:223 “Wherewage agreed upon.”the And Labor Code sectionpart of

scale,designated wage it shall be unlawful tomaintain therequires employeran tocontract
ordesignated by bystatutewage wagethesecretly purporting paytopay a lower while

contract.”
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terms, 4 itsits Order does not allow variance inBy Wage anyNo.
manner 1 of the wagebased on the of Subdivisionapplication compensation.

to are here:order states that that not “This ordersubject exceptions applicable
clerical,technical,inshall to allapply employed professional,persons

rate,mechanical, time,and asimilar whether onoccupations paid piece
commission, 8, 1,11040,(Cal.or other . . . .” Code Regs.,basis tit. subd.§

added.) 4(B)italics uniformSubdivision similarly requires application
minimumof the of how anwage requirements regardless employee is paid:

“Every shall to each on the foremployer pay establishedemployee, payday
involved,the less thannot the minimum for all hoursperiod wageapplicable

time,in theworked whether the byremuneration is measuredpayroll period,
commission, 11040,8,(Cal.otherwise.” Code tit.piece, or Regs., §

4(B), added.)subd. italics That DTLA aits technicians oncompensated
basis a validis not for either the orpiece-rate ground varying application

of the order.wageinterpretation

B. Federal havecourts Armenta toapplied piece-rate workers

DTLA’s limitto Armentaattempt hourlyto workers has been rejected by
districtfederal applying (See,courts California’s minimum law.wage e.g.,

Foodservices, (C.D.Cal.Cardenas v. McLane 2011)Inc. 796 1246F.Supp.2d
(Cardenas); v. (C.D.Cal. 2011)Carrillo Schneider Inc.Logistics,

cases,1040.)823 OfF.Supp.2d these federal Cardenas is instructive as it
involved who were atruckdrivers on andpiece-rate basis who claimedpaid
their failedemployer to them for time each forcompensate dayspent waiting
customers and and suchperforming pre- conductingduties aspost-shift
vehicle and and manifests.inspections safety checks andpicking keysup
(Cardenas, 1249.)atsupra, 796 The that itF.Supp.2d p. arguedemployer

the minimumtruckdrivers than thepaid substantially more for all theirwage
working hours and that Armenta should not thatbecause case did notapply

ainvolve piece-rate compensation The Cardenas courtsystem. thisrejected
distinction, did astating: “Though Armenta not involve piece-rate pay
formula, and aninvolved violatedwho an thoseemployer agreement,explicit
distinctions do not detract from the decision’s thatholding averaging‘[t]he
method used theby federal courts for a of theassessing violation federal
minimum law does not towage California law-based claims.”apply’
(Cardenas, 1252.)supra, at The Cardenas court held that “athenp. piece-­
rate formula that notdoes for all time worked notcompensate directly does

if, out,Codes,with California Labor even it atwouldcomply averaged pay
(Ibid.)least minimum allwage for hours worked.”

Cardenas,the courtLike in we find the court’s in bereasoning Armenta to
to on aequally applicable employees basis.compensated piece-rate
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aC. Aleman does not resultcompel different

that anDTLA contends that our decision in Aleman its positionsupports
anthatsatisfy obligations by ensuringits minimumemployer may wage

a amount. isoverall reach certain threshold Alemanwagesemployee’s
and the ofThat case concerned shift workers subdivisioninapposite. split

(subd. 4(C), 4(B),4 rather thanOrder No. to such workersWage applicable
not thehere).the subd. Our in Aleman did addressdecisionapplicable

order, did4(B)of the norwageArmenia court’s subdivision ofinterpretation
DTLA.it validate the advancedinterpretation by

D. absence is not a validbargainingThe a collective agreementof
Armeniabasis distinguishingfor

4No.WageDTLA that the Armenia court’s of Orderinterpretationargues
here the in onshould not because court’s wasreasoning premised partapply

222, 223,221, and which are to the instantLabor Code sections inapposite
maintains, itdo not DTLA becausestatutoryfacts. Those provisions apply,

itfrom itsdid not or receive any previously paid wages employees,collect
otherany agreementdoes not have a collective orbargaining agreement

did nota than the and ithourly wage,rate minimumsetting wage higher
than to its technicians.a lower amountsecretly pay promised

221, 222, 223 angovern obliga­Code sections and employer’sLabor
defineda that is to include compensationtion to termpay “wages,” piece-rate

total workedover hoursAveraging piece-rate wagesas well hourly pay.6as
undercontract”wages required “byresults in ofunderpayment employee

to223, ofwell as an collectionimproper wages paidLabor Code section as
221, followingas thebyunder Labor Code section illustratedan employee

a a rate ofdayfour hours in ata technician who works piece-rateexample:
haswhen work is finishedthe thatjobsite$20 hour and who leavesper

the samework. A technician who works$80earned for four hours of second
anat the forjobsiteat the rate but who remainshours samepiece-rate

day;$80 thefor also earns forwaitingfour hours customersadditional
however, the resultsworkdayhis over eight-houraveraging wagespiece-rate

hour, hisdiscount from$10 a 50an rate of per percentin average pay
theforfeits torate. The second technician$20 hourper piecepromised

223Codeunder Labor sectionstatute”“bytheemployer pay promised
hours, nothe istoonlyis allocated piece-ratebecause if his piece-rate pay

hours.at all for his nonproductivepaid

6 (a) ‘Wages’ includesused in this article:part: [f]200 in “AsprovidesLabor Code section
amount isevery whether theby employees description,ofperformedlaborall amounts for

basis,time, task, ofor methodpiece, commission otherby the standard offixed or ascertained
calculation.”
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29,The DLSE this same in the 2002applied analysis January opinion
letter that the court in Armenta found hours for which thepersuasive: “[A]ll

are entitled to anemployees amount or than the minimumgreater wageequal
to the [(collectiveof the CBApursuant provisions orbargaining agreement)]

other contract bemust in accordancecompensated with theprecisely provi­
contract;sions of the CBA (or hours)or and all other hours of which theparts

CBA or contract states will be at less than the minimumexplicitly paid age,
law,but which constitute ‘hours worked’ under state must be atcompensated

the minimum wage. Averaging of all under awages CBA or otherpaid
contract, within a in order to determine whether theparticular pay period,

with its minimumemployer complied is notwage obligations underpermitted
circumstances,these for to do so would result in the theemployer paying

less than the contractemployees rate for those theactivities which CBA or
contract aof amountrequires payment to or than thespecified equal greater
minimum inwage, violation of Labor Code sections 221-223.” of(Dept,

Relations, 2002.01.29,Industrial DLSE LetterOpn. No. of“Hours Work” for
Public Transit to Start and EndEmployees Required Their Shifts at Different

29,(Jan.Locations" 2002), II.)7 Thep. foregoing analysis is not limited to
collective asbargaining agreements, DTLA Itsuggests. whenever anapplies

andemployer have thatemployee agreed certain work will be atcompensated
a rate that exceeds the minimum and otherwage worktime will be compen­

Letter,sated at a lower (DLSErate. 11.)atOpn. p.

E. The Armenta court’s interpretation is not inconsistent with
method overtimecalculating piece-rateCalifornia’s for for

employees

DTLA’s amici curiae thatargue the Armenta court’s prohibition against
averaging should not be toapplied workers becausepiece-rate sodoing
would conflict with authorizedstatutorily methods for overtimecalculating
for such workers. citeThey Labor Code section and510 section of49.2.1.2
the DLSE Enforcement andPolicies (Revised) (DLSEManualInterpretations
Manual), as for the thatsupport position alonepiece-rate pay fully compen-
sates for all hoursemployees worked and as authorization for anaveraging
employee’s piece-rate over total hours workedcompensation when assessing

withcompliance minimum wage requirements.

7 pre-2002NADA cites interpretiveDLSE averaging piece-rate paybulletins that allowed
over total hours worked to determine compliance wage obligationswith minimum as “histori­

guidance”cal on the support averagingissue and as for Interpretive policiessuch now.
contained in earlier DLSE manuals persuasivehave no value and are entitled to no deference
(Tidewater, 572; Cash,supra, 1302),14 p. supra,Cal.4th at Cal.App.4th p. especially205 at if
they subsequentlyconflict with a opinion reasonablyissued DLSE letter that interprets wagea

Cash,(See 1302.)order. p. Equallyat unpersuasive is DTLA’s reliance proceedingson IWC in
concerning proposed1951 wageamendments to a different applicable piece-rateorder to

agricultural workers.
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Neither DLSELabor Code section 510 nor section 49.2.1.2 of the
Manual validates the of DTLA and its curiae advocate.amicitype averaging

510, not(a)Labor Code section subdivision to beemployees paidrequires
less than one and one-half times their rate of for all hours“regular pay”

in excess in a or ratedayworked of 40 in a workweek. The ofeight “regular
in a is “totaldividingcalculated thepay” piece-rate system by employee’s

week, alternative,for the in the one timesor to and one-halfearnings” pay
Manual,(DLSEthe rate for all hours.piece supra,overtimeemployee’s

49.2.1.2.)8 Labor Code nor the Manual limitsNeither section 510 DLSE§
Rather,“total ofearnings” to section 49.1.2.3piece-rate compensation only.

Manual, thethe DLSE be included calculatingwhich what must inspecifies
must,rate” of that for worked of“regular states sum hourspay, “[a]ny paid

course, be included in the That accordingly maycalculation.” calculation
include both and time for theirpiece-rate Payingpay waiting pay. plaintiffs

time, here,as not with thethe trial court is inconsistentwaiting required
method the DLSE overtime.calculatingin Manual forspecified

notThe DLSE for workers doescalculatingmethod for overtime piece-rate
fordetermine the rate alone anlawfully compensates employeewhether piece

must beall hours worked. That method does not what amountsspecify
in an “total The trial in this caseincluded courtearnings.”employee’s

that for of withconcluded such earnings, determining compliancepurposes
not less than the minimumwageminimum should includerequirements,

thefor time hours not rate.wage waiting by piececompensated

F. DLSE do not DTLA’spolicies support positionenforcement

and its curiae claim that the enforcementDTLA amici next DLSE’s
not forstate that a need anpay employeepolicies piece-rate employer

tothe theaffirmativelytime unless directsemployer employeenonproductive
not idlethat because wereThey plaintiffswork.non-piece-rate argueperform

direction, toa of DTLA was not required compensateas result DTLA’s
to cite thethe for vehicles' Theyfor time they spent waiting repair.plaintiffs

forof the DLSE Manual as thisfollowing support position:sections

Used InBe Of MethodCompensated Regardless“47.7 All Hours Must
theat leastmust beDLSE has thatopined employees paidComputation.

8 followingof theprovides part:Manual in relevant “EitherSection 49.2.1.2 of the DLSE
computing overtimeregular purposescan be determine the rate for oftwo methods used to

week,theregular by dividing earningsthe for1. the rate totalcompensation: Compute[f]
week,hours, during thehoursincluding earnings during byovertime the total worked

worked, the entitled to anemployeeeach hour isincluding the overtime hours. For overtime
an additionalhours time and one-half and toregular requiringone-half the rate foradditional

methodcommonlymost used ofhours double time. This is therequiringrate forfull
calculation, one andregular payingthe and2. or rate as rateUsing piecethe commission[f]

rarelyduring This is used.”hours. methodproductiontimes this rate for overtimeone-half
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if, as a resultminimum for all hours arewage they Consequently,employed.
rate orof the directions of the the receivedcompensation by pieceemployer,

are suchbycommissioned workers is reduced because they precluded,
ratedirections of the from either commissions orearning pieceemployer,

time,a of the must be at least theduringcompensation period employee paid
(or exists)minimum contract rate one for the of timewage ifhourly period

commissionsthe to earn or rate.”employee’s opportunity piece[of]

“47.7.1 As an if rate workers are to attend aexample, piece required
which, course,meeting of would not be able to earnduring they compensa-
rate,tion at the the would be to those workers atpiece employer required pay

least the minimum (or exists)the contract if onewage hourly wage, during
(Forsuch discussion of the rationale this enforce-period. legal underlying

ment see 2002.01.29).” (Boldface omitted.)policy, [Opinion Letter]

The record shows that the time their workshiftsplaintiffs spent during
tasks was atperforming non-piece-rate DTLA’s direction. Plaintiffs were not

allowed to leave DTLA’s whilepremises waiting for vehicles to butrepair
were to variousexpected tasks such as theirperform nonrepair cleaning work
areas, obtaining in onlineparts, participating and servicetraining, reviewing
bulletins. All of these tasks were “at the direction of the Timeemployer.”

waiting for vehicles tospent was also “at the therepair direction of
becauseemployer” DTLA to remain at work even if thererequired plaintiffs

were no vehicles to repair.

G. DTLA’s remaining do not aarguments reversal thecompel of
judgment

DTLA’s amici curiae thatargue the prohibition against averaging compen-
sation across all work hours should not toapply piece-rate compensation
systems because can increase theirpiece-rate employees rate ofregular pay
by hours. Theworking longer that inpresumption this case couldplaintiffs
maximize their income by performing work the ispiece-rate throughout day

record,belied theby which thatshows aplaintiffs significant amount ofspent
time otherdoing work or for Thewaiting customers. trial court credited
evidence that on four-tenths anplaintiffs spent, average, of hour each day

for cars to thewaiting from 2002 to andrepair during period July 2006April
twonearly hours forper day waiting cars to in later timerepair periods.

DTLA and its amici curiae that theargue in this caseaffirming judgment
will torequire piece-rate additional foremployers pay hourly wages every

break,rest will havemandatory far-reaching on allnegative consequences
California,incentive incompensation systems including commission payment

and will theplans, toopen floodgates litigation challenging incentive-based
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minimum wage obligationsThe instant case concernssystems.compensation
andfor vehicles towaiting repairfor time aby employeespent piece-rate
diddirected the The trial courttasks by employer.performing non-piece-rate

consider,address, mandatorywith toany obligation respectnot and we do not
techniciansThe case concerns automotive serviceonlyrest breaks. instant

address or consider employeeson a basis. We do notcompensated piece-rate
or otheranyare under commission payment planswho compensated

incentive-based systems.compensation

claims,not,the case will as DTLAthe in instantAffirming judgment
earn more than thetechnicians’ and incentive toabilityundermine its

earnhour technicianssystem, signifi-minimum Under DTLA’swage. flag
willfor vehicles to repair. Theyon cars thanworking waitingmorecantly by

theiraccrue hours in order to increasehave the financial incentive to flagstill
earnings.

Labor Code Section 203VI. Penalties Under

are awarded whenunder Labor Code section 203 properlyPenalties
the timesall owed atwagesfails to an employeean “willfully pay”employer

201, and in Laborfor discharged employees,in Labor Code sectionspecified
Code, 203,202, (a).)(Lab. subd.for who quit. §Code section employees

“ 203], the refusalof employer’sbe at fault within the meaning [section‘[T]o
ofevil to defraud workmenbe based on a deliberate purposeto need notpay

203, “willful”As used in sectionthe knows to be due.whichwages employer
antofailed or refusedintentionally performthat themeansmerely employer

in a legalA faith beliefbe done.’ goodact was torequiredwhich [Citation.]
(Armenia, supra,a of willfulness.findingdefense will preclude [Citation.]”

willfulness under Labor325.) trial court’s offindingat A135 Cal.App.4th p.
(Amaral v. Cintas Corp.evidence.reviewed for substantialCode section 203 is

1157, 572].)1201(2008) Cal.Rptr.3d2 163 Cal.App.4th [78No.

$237,840 undertime awardedin waiting penaltiesthechallengesDTLA
with thethe award conflictedbecause203 as improperLabor Code section

forof claimwith its denial plaintiffs’made in connectioncourt’s finding,trial
faith and withtaken in goodDTLA’s actions were“thatdamages,liquidated

of the law.”not in violationthe actions werebelievingbasis fora reasonable
of decisionthe trial court’s statementofto theobject portionDTLA did not

an objection,203. Absent suchLabor Code sectionunderpenaltiesregarding
the trial court’s penaltytonecessary supportfindingsall impliedwe make

1130, 1133(1990) 51 Cal.3d [275Arceneaux(In re Marriageaward. of
797, 1227].)P.2d800Cal.Rptr.
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an offindingevidence in the record to support impliedThere is substantial
to itsDTLA stated that its was supplementwillfulness. Although policy

the minimum wagehour fell belowtechnicians’ whenpay flag compensation
floor, there that DTLA did not follow thisalways policy.was evidence

recordsDTLA’s witness testified that he reviewed technicians’ payexpert
betweenand found instances when DTLA failed to cover shortfalls piece-rate

and floor. failure to do so was a sufficientwagethe minimum DTLA’swages
trialbasis for the of under Labor Code section 203. Theimposition penalties

court did not err suchaccordingly by awarding penalties.

DISPOSITION

The is affirmed. Plaintiffs are awarded their costs onjudgment appeal.

Boren, L, L,Ashmann-Gerst,P. and concurred.

2, 2013,A for a was denied andpetition rehearing April appellants’
17, 2013,for review the Court deniedpetition by was S210681.Supreme July

J.,Baxter, was of the that the should be granted.opinion petition


