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Opinion

ALDRICH, Plaintiff and Drake Price atworked Starbucks asappellantJ.
an shiftsfor 13 scheduled before he wasentry-level barista approximately

He (Starbucks)fired. sued Starbucks on behalf of himself and aCorporation
class, to andseeking recover wages, penalties, damages,putative unpaid

violations,Labor failure toalleging including pay wagesCode timely upon
termination, an on thefailure to additional hour of timepay reporting pay day

fired, with thewagehe was and failure to issue a statement that complied
Labor Code. the and the trial court dismissedchallengedStarbucks pleadings,

statement of action and a motion towage grantedthe causenoncompliant
the that Price entitled to becausecontinuing wagesstrike wasallegations

failed termination. Starbucks thentimely uponStarbucks to pay wages
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of actionthe causesremainingmoved onsummary judgmentforsuccessfully
to Pricepayon failurepurportedthe which focused Starbucks’sin complaint,
affirm.he was fired. Weof time on the dayan extra hour payreporting

PROCEDURAL BACKGROUNDFACTUAL AND

1. Facts in the Complaint1Alleged

22, 2007,from OctoberPrice was an at Starbucksentry-level employee
16, 2007, terminated.2 Price was scheduledNovember when he wasthrough
11, he called and informed a coworker thatto work November but the store

helater and washe unable to Price called the store that day,was work.
the rest ofa that he was not to work for thebyinformed coworker scheduled

to branch hismanager regardingPrice’s told him call theweek. coworker
mailThe next the branch left Price a voice messageschedule. day, manager

2007,16,the to have athat Price “come to on Novembershould storestating
talk.”

store,16, arrived and the branch managerOn November Price at the
Price twoinformed Price that he “was him receivedletting go.” paychecks;

10,for he until and anotherone the work Novemberperformed uppaycheck
for two for the on Novembermeetinghours of timereporting paypaycheck

toattached are exhibits theearnings16. The statements to these paychecks
complaint.

class,Price, actionbehalf and a causes of forallegedon of himself putative
forof section failure(1) seeking continuing wagesviolation Labor Code 2033

November 11he was fired ontimely wages discharge, allegingto pay upon
schedule; of 204 and(2)he was off the violation sections 1198when taken

him forto time due the November 16thfor failure allpay reporting pay
226, (a)(3) for noncompliant wageviolation of section subdivisionmeeting;

statements; (Bus. &(UCL)and of the unfair law(4) competitionviolation

1 sought leave to file aallegations complaint.are the second amended PriceThe taken from
putativeof the class to include allcomplaint expandedamended the definitionthird which

Thepaytime at termination. trialemployees proper reportingCalifornia who did not receive
motion, hearing,summary judgmentfiled on the andgrantedcourt the deemed it the date of

summary complaint.to thestipulated having judgment applythe third amendedpartiesthe to
2 demurrer, (Wellsallegations.reviewingof the the truth thesepurposesFor we assume of

381,Bank, (2008) 506].)Cal.Rptr.3dFargo Superior Cal.App.4thN.A. v. Court 385 [71159
3 indicated, arestatutoryotherwise all further references to the Labor Code.Unless
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Code, 17200)Prof. based these Codeupon alleged§ Labor violations. Price
also a fifthalleged cause of action to recover civil under thepenalties Labor
Code Private (§General Act ofAttorneys (PAGA) 2699).2004

2. Dismissal the StatementWage Cause Action and Motion toof of
Strike Related toAllegations PaymentUntimely Wages uponof
Discharge

filed aStarbucks demurrer to Price’s third of actioncause for noncompliant
statements, and moved to strike thewage in first andallegations fifth causes

of action seeking wages under section 203 for tocontinuing allegedly failing
Pricetimely pay (§ 201).his terminationupon

The trial court sustained the demurrer towithout leave amend and granted
Thus,the motion to strike. the and the causes actioncomplaint remaining of

therein were based Starbucks’s failure toalleged upon (andPricealleged pay
the class he to the amount ofputative sought represent) appropriate reporting
time on the date of termination.pay

3. SummaryMotion on TimeJudgment Pay CausesReportingfor of
Action

Starbucks moved summary judgment contendingfor on the complaint,
second)causes of (first,Price’s action based the failure to anupon pay

law,additional hour of time thefailed as a matter of andreporting pay
causesremaining (fourth, fifth)of action were derivative of the timereporting

of,causes of action. The evidencefollowing was inpay presented support
to,and in the motion.opposition summary judgment

16, 2007,Price was not scheduled to work a shift heon November but
to come to the for the scheduled Price theagreed meeting.store testified
lasted about 45 For this Pricemeeting meeting,seconds. receivedattending

two hours of at his rate.regular hourlypay

Price worked different hours his at Starbucks. Hisduring employment
afrom four hours to hours. Price submittedranged eightshifts approximately

shifts,in the“averaged”declaration which he his and stated was 6.31average
In to thehours. his time records determine hours of hisreviewing average

shifts, Price noticed in which he clock in hean error did not when started
work, and he worked 43 for which heclaimed to have minutes was not paid.
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that under theconcludingsummary judgment,court grantedThe trial
receive,receive,order, did theentitled to andPrice waswageapplicable

time, hisminimum the hours of shifts.of not averagetwo hours reporting
notdetermined for Price had been paidThe the 43 minutes whichtrial court

inthe of wageshad not alleged underpaymentwas immaterial because Price
entered, timely appealed.was and Pricethe complaint. Judgmentoperative

DISCUSSION

Didthe Demurrer and Not1. The Trial Court SustainedProperly
Allegationsthe to StrikeAbuse Its Discretion in MotionGranting

in the Complaint

a. Standards Reviewof

thefollowing sustainingfrom a an actionjudgment dismissingOn appeal
demurrer, v.(Aubryof a the of thelegal sufficiency complaint.we consider

962, 92,2(1992) Cal.Rptr.2dDist. Cal.4th 966-967Tri-City Hospital [9
of a317].)831 “Because demurrer tests the com­legal sufficiencyP.2d a

tothe must the facts sufficientallegesshowplaint, plaintiff complaint
the fails toestablish element of each cause of action. Ifevery complaint

a causeor if the defendant essential element ofplead, negates, any particular
action, sustainingof this court should affirm the of a demurrer. [Citation.]”

39,43(Rakestraw (2000)Service Cal.App.4thv. 81Physicians’ [96California
states354].) We de “whether the factsreview novo complaintCal.Rptr.2d

(1985)a action.” Kirwan 39 Cal.3dsufficient to constitute cause of v.{Blank
311, 718, is58].)P.2d When a demurrer sustained318 703Cal.Rptr.[216

amend,to decide whether there is a reasonable possibilitywithout leave “we
be,that if the trial court hasthe defect can be cured amendment: it canby

not,reverse;and if there has been no abuse ofabused its discretion we
(Ibid.)discretion and we affirm. [Citations.]”

(AmericanA issue on demurrer is reviewed de novo.legal raisedpurely
749, 755(1991)Inc. v. Court 234Superior Cal.App.3dInternat. Group, [285

765].)Cal.Rptr.

or of Civil ProcedureAn order all of the under Codestriking part pleading
of for of435 reviewed the final abusefollowing entry judgmentsection is

1256,(2006) 1282(Quiroz v. SeventhAve. Center 140 Cal.App.4thdiscretion.
222].)Cal.Rptr.3d[45
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b. Price Failed to an theAllege Injury Arising jrom Allegedly
StatementsNoncompliant Wage

Price alleged Starbucks’s wage statements did not thewithcomply require-
He,ments of (a)subdivision of section 226.4 and the heclass seeks to

wererepresent, injured because have beenallegedly they of thedeprived
information on theirrequisite statements. lackwage This of information

due,”“caused andconfusion of thepossible underpayment wages required
lawsuit,class to file thisputative and forced the class to toputative attempt

reconstruct their time and records. Price ofpay Additionally, alleges “many
Defendant’s suffer from and/oremployees dyslexia and/or aredyscalculia
illiterate,” and these were theemployees allegedly injured by noncompliant

Pricewage statements. and the class seek suffered as aputative damages
result of these injuries.5

226,To recover under sectiondamages (e),subdivision an employee
must suffer as a result of a andinjury knowing intentional failure anby

to with the statute.6 Price has notemployer comply aalleged cognizable
injury.

226,The ininjury (e),section subdivision berequirement cannot satisfied
226,because one theof nine itemized insimply sectionrequirements

USA,(a)subdivision (Seeis from a statement. v.missing wage DaiohsJaimez
1286,(2010) 443];Inc. 181 1306 see alsoCal.App.4th Cal.Rptr.3d[105

Work, 1169,(C.D.Cal. 2008)Elliot v. LLC 572Spherion F.Supp.2dPacific “ ”1181.) the term theBy employing ‘suffering statute thatinjury,’ requires

4 226, (a)Section requirements wagesubdivision sets forth nine itemized for a statement.
Price wage comply requirementscontends Starbucks’s statements do not with three of the

worked, earned,wagesbecause the statements do not list total applicablehours net and all
total,hourly grand regularrates. Price contends “total” means the sum of the and overtime

He paid,” following gross payrates. also contends that Starbucks’s use of “amount and
wages.”not thecomply requirement Finally,deductions does with to show “net Price contends

earnings regular pay,the statement lists the rate but pay,of fails to list the overtime rate of
requiring regularhim to ensure that the overtime rate is one and one-half his rate of pay.

injury,Because we pleadaddress the failure to an we do not reach these issues.
5 226,injunctive (g),Price does not seek relief under section nor could hesubdivision

because, employee, standing.as a former Starbucks he lacks
6 226, (e) employee suffering injury knowingstates: “An a aSection subdivision as result of

(a)byand employer complyintentional failure an to with subdivision is entitled to recover the
greater ($50)damages fifty pay periodof all actual or dollars for the initial in which a

($100) per employeeviolation occurs and one hundred dollars for each violation in a
($4,000),subsequent pay period, exceeding aggregate penaltynot an of four dollarsthousand

attorney’sand an andis entitled to award of costs reasonable fees.”
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226, (a)subdivisionof sectionfor violationsnot recovermayan employee
information.missingfrom thearisingan injurydemonstratesunless he or she

Thus,USA,Inc., 1306-1307.) the deprivationatsupra,(Jaimez pp.v. Daiohs
(Jaimez, atalone,information, injury.7a cognizableis notstandingof that

1306-1307.)pp.

hishim to add upthatinjury,” requireda “mathematicalallegedPrice
correct,israte of payand to ensure his overtimehoursovertime and regular

is not thestatementwagefrom Price’sinformationmissingbut the allegedly
“ to whetheranalyzethatinjury requires ‘computationsof mathematicaltype

worked.’for all hoursin fact compensated [Citation.]”the wages paid [him]
USA,Inc., 1306.) Price onlyat181(Jaimez supra, Cal.App.4th p.v. Daiohs

due,” which is notof wagesthe underpaymenton “possiblespeculates
com­Price’sattached to the complaint.from the statementswageevident

the in thetherefore, of plaintiffsfromdistinguishable complaintsisplaint,
evidence) of an(andsufficiently alleged presentedhe relies on whocases

statements, which requiredor wagefrom inaccuratearising incompleteinjury
toand mathematical computationsto inengage discoverythose plaintiffs

(See, e.g.,if werethey correctly paid.time records to determinereconstruct
1050,1042,News, (C.D.Cal. 2006) 435 F.Supp.2dInc.Dailyv. ChineseWang

statements2010) [wage623 F.3d 743(9th Cir.affd. on other grounds
also v.Ortegaseehourly wage];listed hours worked and omittedinaccurately

361, 373-374(C.D.Cal. 2009) [wage258 F.R.D.Hunt Inc.Transport,J.B.
rate]; v.hourlyhours worked andstatements failed to include applicable Perez

508,2008) F.R.D. 517(N.D.Cal.Inc. 253Systems, [inaccurateSafety-Kleen
USA, Inc., atstatements]; supra,v. Daiohson wagehours Jaimez

”“ lefthours whichlisted ‘total paid,’1305-1306 statement[wagepp.
worked];for all hoursdetermine if werethey paidunable toemployees

949, 956, 961(2005)Inc. 133 Cal.App.4th [35Cicairos v. Summit Logistics,
mathstatements].) Price’s simplehours on wageCal.Rptr.3d 243] [inaccurate

the information is inaccurate.8thatany allegationis not based upon

585, 591-592(2006)Inc. 143Dairy, Cal.App.4thv. Scott BrothersZavala
relies, the503], did not address injurywhich Price alsoCal.Rptr.3d upon[49

226, in that case to(e). Our citationunder subdivisionsectionrequirement

7 226,legislative history sectionjudicial of the ofrequest for noticegrantedWe Starbucks’s
that, injuryandamages, employees must sufferintent to recoverlegislativeconfirms thewhich

Relations,(Sen. on Industrialmissing information. Com.resulting the or inaccuratefrom
21, 1976.)Sess.)(1975-1976 MayReg. as amendedAnalysis Bill No. 3731of Assem.

8 disabilities, allege he suffersbut he does notemployees suffer fromallegedPrice Starbucks
injury arising fromdisability allegedand anthedisability anyor connection betweenfrom the

earnings statements.missing information from thepurportedlythe
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Relations,an letter thefrom California of Industrialopinion Department
(DLSE),Division of Labor EnforcementStandards addressed re-questions

226, (a)lated to the standard in section subdivision for an itemizedapplicable
Inc., 591-592;(Zavalastatement. v. atwage Dairy,Scott Brothers supra, pp.

17, 3;2002)DLSE Letter No. 2002.05.17 see also Cicairos v.Opn. (May p.
Inc.,Summit 133Logistics, 955.)atsupra, Cal.App.4th p.

Price has not an from thealleged injury arising purportedly missing
information from his statements in order to seek underearnings damages

226, (e).section subdivision The demurrer was sustained.properly

c. Price’s He FinalComplaint Alleged PaycheckReceived His
the HeDayon Was and Has NoDischarged Therefore

ClaimContinuing Wages

Price seeks additional under the that he should have beenpay theory paid
11, 2007,his final on November when he was taken off thepaycheck

schedule, 16, 2007,instead of November when he fired. We find nowas
abuse of discretion in the in the to thisstriking allegations complaint support
theory.

Section 201 that if an anprovides employer discharges employee,
earned and at the time of the are due andwages dischargeunpaid payable

201,(§ (a).)subd. The willful failure to animmediately. pay wages subjects
(§ 203.)to continuing wageemployer penalties.

16, 2007,Price he was on November the same healleged discharged day
received The trial court that date and rejectedhis last paycheck. accepted
Price’s alternative dates. Price does not his coworker told him he wasallege
fired on November 11. Nor does he the branch left a voiceallege manager

fired;mail that he the mail scheduled a meetingwas voicemessage message
on November 16 to “have a talk.” Price took himself off the schedule on

Thus,11, that he that basedNovember but he does not onallege quit day.
16,the Price’s at Starbucks ended on Novemberupon pleadings, employment

the he was fired.day

the was anWe Price’s contention that his removal from schedulereject
was not and contradicts thelegal theory allegedindefinite Thislayoff.9

9 “total,”dictionary togranted request judicialWe Price’s for notice of the definition of
wage “layoff’ supportand to hissupport noncompliant statement cause of actionhis

arising timely wages upon discharge, in addition tocontinuing wage payclaim from failure to
Wage,” DLSE“History opinionof California Minimum and twoa DLSE document entitled

wages temporary layoff;time aaddressing obligation employer paythe of an to at the ofletters
during these documents is relevant toobligation pay wagesand the to a shutdown. None of

appeal.resolve this
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16, Thus, the allega-that he terminated on November 2007.wasallegations
201, allegeda violation of section astions for basedcontinuing wages upon

action, thestricken fromthe and fifth causes of were properlyin first
complaint.

that he could amend his complaintPrice has not any possibilitypresented
Kirwan, 318.)(Blank Cal.3d atsupra, p.to cure these defects. v. 39pleading

Instead, contends, minimum, he can amend to anallege entirelyPrice at a
43 of for which he wouldwages,new cause of action minutesseeking unpaid

ifbe entitled to under section 203. This evenwages allegation,continuing
true, cure the defects to revive either the thirdas would notaccepted pleading

statements,of or the first and fifthcause action for noncompliant wage
the to timely wagescauses of action that are based failureupon pay upon

termination.

2. on Price’sSummary Was GrantedJudgment Properly Complaint
Time and PenaltiesSeeking PayAdditional Reporting

a. Standard Reviewof

Price’s seeks and because Starbucks shoulddamagescomplaint penalties
have him for 3.3 hours at his rate of the of hispaid averageregular pay,

shifts, fired,scheduled for the he twoon was instead of forreporting day
hours. (SchachterPrice’s is reviewed de novo. v.summary judgment appeal

610, 2, 262];(2009)Inc. 47 Cal.4th 618 218 P.3dCitigroup, Cal.Rptr.3d[101
1202,City (2004)v. 115 1212Saratoga Cal.App.4th Cal.Rptr.3d[9Hinzof

791].)

Commission’sOur task is to determine the Industrial Welfare intent
timein the The ofpromulgating statutoryrulesreporting pay regulation.

(Guzmanconstruction to the of v.apply interpretation regulations. County of
887, 183, 89];(2009) Cal.4th P.3dMonterey 46 898 209Cal.Rptr.3d[95

County (2009)Kern v. State Health Care Services 180Dept, Cal.App.4thof of
1504, 43].)1512 theThe chosen words of are theCal.Rptr.3d regulation[104

(Seemost reliable indicator of intent. School Assn. v.EmployeesCalifornia
333, 109,(1994)Board 8 Cal.4th 338 878 P.2dGoverning Cal.Rptr.2d[33

1321].) We the Ifmeaning.its commonsensegive regulatory language plain,
we must accord word and in a regulation,topossible, meaning every phrase

and we a all themust read as whole so that of areregulations parts given
(Ste.effect. Marie v. Riverside Park & Dist.County Regional Open-Space

282, 369,(2009) 739].)Cal.4th the46 288-289 206 P.3d IfCal.Rptr.3d[93
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end,at an and thereis clear and our task isregulatory language unambiguous,
tono need to resort to canons of construction and extrinsic aids interpreta-is

Board, atAssn.(California Governing supra,tion. School v.Employees
340.)p.

TimePayb. Starbucks with theComplied Reporting Regulation
That a Two-hour Not anPayment, Average-shiftRequired
Payment

“Each an em-5(A) workdaySection of order No. 5-2001 states:wage
to workto for work and does but is notreport, putisployee required report

work,or scheduled day’sor is furnished less than half said usualemployee’s
work, but infor half the usual or scheduled day’sthe shall be paidemployee

hours, at the(2) (4)than two hours nor more than fourno event for less
not be less than the minimumrate of which shallregular pay,employee’s

8, 11050, 5(A).)(See Cal. Code tit. subd.Regs.,wage.” §

used in thethe “or” in this isregulation,The use of disjunctive
sense, Cal.4th(See (2004)In re Jesusa 32alternatives.ordinary suggesting

205,588, to2].)P.3d If an is required622 85Cal.Rptr.3d employee[10
work,work, not half of theand is not to work or does worktoreports put

work, the is a half-shiftor scheduled day’s employee paidusualemployee’s
8, 11050,(Cal. Code tit.Regs.,not to exceed four hours.wage §reporting

towork or does not5(A).) expectIf an is not scheduled tosubd. employee
shift, a themeeting, employeebut must to work forreportwork his usual

work on theirof those called tofalls into the regulatory category employees
entitled to the minimum payment,Price wasmeeting.off for a scheduledday

received.10which is what he

of the time pay regulationthe reportingThe DLSE states primary purpose
who tofor employees reportat leastguarantee partial compensation“is to

hours, ofand who are depriveda number ofto work specifiedwork expecting
notice thebylack ofof orscheduling properthat amount because inadequate

10.88;(1989) seeManual(DLSE and Procedures §Operationsemployer.”
(1980)Com. 109v. IndustrialAssn.also WelfareCalifornia Manufacturers

is to ensure95, of regulation[purpose112 Cal.Rptr. 203]Cal.App.3d [167

10 the DLSEregulation is consistent withreporting paythe timeinterpretationThis of
laborenforce California’sagency interpretauthorized to andwhich is the stateinterpretation,

554,(2007) Cal.Rptr.3d563(See Shoppers, Inc. 42 Cal.4th [67v. Harte-Hankslaws. Gattuso
court, entitled to468, construction is889].) Although binding on a the DLSE’snot169 P.3d

1094,Productions, (2007) Cal.4thInc. 40(Murphy v. Kenneth Colerespect.andconsideration
880,1105, 284].)Cal.Rptr.3d 155 P.3dfn. 7 [56
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The antimeproper scheduling].) reporting pay regulation protects employee
from all because oflosing scheduling errors.pay

We do not than thewith Price that he is entitled to receive moreagree
minimum;two-hour he did not to work with the that hereport expectation

shift,awould work scheduled but rather was scheduled to attend a meeting
for an number of hours. Nor do we with Price that the termunspecified agree
“usual” in the statute means the of dayshis scheduledaverage previously

Rather,worked his at the term refersduring Starbucks. “usual”employment
as,to the of the in thehoursemployee’s expectation customary workday, just

alternative,in the a scheduled the theformalizes ofworkday expectation
hours worked. his Price’s of hours workedDuring employment, expectations
was based scheduledsolely his hours. Price was not scheduled to workupon

16,on November and his was he had been called to work for aexpectation
on his off. He did notmeeting day lose because of a error.any pay scheduling

He was for to thepaid meeting consistent with the timereporting reporting
regulation.pay

Since Starbucks with the time thecomplied regulation,reporting pay
causes of action seeking (firstunder section 203 cause ofcontinuing wages
action) (secondand failure to under action)section 204 cause ofpay wages
based the time violation fail as a matter of law.11 Weupon reporting pay
therefore need not reach the issue of whether a of action existsrightprivate

timeto recover reporting pay.

c. Price’s UCL Claim and Under PAGAFail aRights as Matter
Lawof

(fourth fifth)Price’s causes of actionremaining and are derivative. Price’s
UCL cause of action is the to recoverright additionaldependent upon

time additionalreporting forpay, wage payments untimely payment upon
anddischarge, damages arising from statements. Price’snoncompliant wage

PAGA claim is based the failure to himupon timely pay upon discharge.
fail,Because the causes of the andunderlying action derivative UCL PAGA

Communications,(Cel-Techclaims also fail. Inc. v. Los CellularAngeles
163, 548,(1999)Co. 20 Cal.4th P.2dTelephone 182 973Cal.Rptr.2d[83

527]; 1276, 1280,(2008)Dimon v. Los 166County Angeles Cal.App.4thof
fn. 5 576].) wasCal.Rptr.3d Summary judgment granted.properly[83

11We do unpaid wagesnot consider Price’s claim for the 43 minutes of because the issues
by summary judgment byraised a motion for are framed the pleadings, partyand a cannot

(See (2001)summary judgment theorydefeat pleaded.on a not v. Forester 85Distefano
1249, 813];Cal.App.4th Cal.Rptr.2d1264—1265 see Bosetti v.also United States Ins.[102 Life

1208,City (2009) 744].)Cal.App.4thCo. in New York 175 Cal.Rptr.3d1225 [96of
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DISPOSITION

onis entitled to costs appeal.is affirmed. StarbucksThe judgment

J.,Klein, J., and concurred.Croskey,P.

2011,17, andFebruary appellant’sa was deniedrehearingA forpetition
2011,11,denied MayCourt wasreview theby Supremeforpetition

S191090.


