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Opinion

ASHMANN-GERST, P. holdActing that when must useemployeesJ­ . We
calls,their cell forpersonal work-related Laborphones Code section 28021

therequires to reimburse them.employer Whether the have cellemployees
minutes,withphone unlimited minutes or limitedplans the reimbursement

owed is a reasonable of their cellpercentage bills.phone Because the trial
court relied on erroneous legal about the ofassumptions sectionapplication
2802, we must the 1,500reverse order denying certification to a class of
service Service,in an actionmanagers against Schwan’s Home (HomeInc.

alia,Service), interseeking, reimbursement of work-related cell ex­phone
remand, thepenses. trial court shallUpon reconsider the motion for class

certification in light of our ofinterpretation section 2802. When reconsidering
motion,the it shall the set forth in Duranapply principles v. U.S. Bank

371,National (2014)Assn. Cal.4th59 1 325 P.3dCal.Rptr.3d[172 916]
(Duran) to the that thedegree class Colin (Cochran),Cochranrepresentative,

to use statistical evidence toproposes establish either orsampling liability
Thedamages. shall have the to revise theirparties opportunity topapers

address the issues raised herein.

FACTS

Cochran filed a class action Homeputative against Service on behalf of
customer service who were not formanagers reimbursed expenses pertaining
to the work-related use of their cell He causes ofpersonal phones. alleged

2802;action for violation of section unfair business under Businesspractices
relief;and Professions Code section et17200 andseq.; declaratory statutory

2699,under Laborpenalties Code section the Private GeneralAttorneys Act
of 2004.

He moved to the class. Home Service filed ancertify as well asopposition
a motion to certification.deny

24, 2012,On October the trial court held a It found that thehearing. class
ascertainable;was the class was numerous itsufficiently because included

1,500 member;Cochran was a as well as anpeople; classtypical adequate
Next,and for thecounsel class was to act as class counsel.putative qualified

the trial court Itanalyzed determined that the elements of acommonality.
(1)section 2802 claim were the customer serviceexpenditures by managers;

duties;(2) the were incurred in the of theirexpenditures necessarily discharge
(3) (4)Home Service knew or had to ofreason know the andexpenditures;

1 statutoryAll further are to thereferences Labor Code unless otherwise indicated.
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theto reimburse expenditures.Home did not exercise due diligenceService
regardingcommon predominatedThe trial court concluded that questions

issue, the2, Home Service thatarguedand to the firstissues 3 4. As
manyto . . individual becausesubjectelement “is . questionsexpenditure

ando not incuractuallydata which theynow have unlimited forpeople plans
tocell In order determinephone.additional when use theirexpense they

business use willan was incurred for classwhether expense member’s][a
. . .”class cell .phone planan examination of each member’srequire

anclass incurredactually expenseCochran “that whetherargued member][a
anddamagesan issue oftheir cell for work isusingwhen personal phone

In the trialanalysis.”do the commonalityindividualized notdamages impact
view, a failure to reimbursethe elements ofcourt’s Cochran “misstate[d]

claim,” or lossthat of an actionableshowing expenditureexplaining “[t]he
not to class. . . class toby liability,pertains [Home Service’s]member[s]

theis . . . If classmembers’ as it set forth in section 2802.damages
Next,loss[es],. . can be the trialliability.”did not incur . there nomember[s]

that was an whether Cochran or hiscourt noted there issue regarding
bill,for that whether each class memberhisgirlfriend paid phone implying

Also,for her bill an it found that the expenditurehis or was issue.paid phone
. .would about members .involve whether classinquiry questions “purchased

different cell because of their work cell Becausephone usage.”phone plans
a the courtCochran did not means for these trialprovide managing questions,
It a action was aordered further deferred on whether classbriefing. ruling

method the claims.superior adjudicatingfor

brief,In Cochran that statistical evidence andarguedhis supplemental
could be used to establish Home Service’srepresentative testimony liability.

G.The brief was the declaration of Michaelby Phillips,supported expert
Ph.D., an and He that there were two methodseconomist statistician. opined

First,for as as he could assumeestablishing liability damageswell damages.
$2of the he claimed that Home Serviceday, which was amountper

Second, he couldreimbursed class members in 2006 and 2007.putative
survey.conduct a

method,the Dr. a draftlatterRegarding Phillips provided 22-question
as follows:survey. surveyHe stated: “A wouldimplementation plan proceed

member,first, a the class informingletter would be mailed to address of each
anto take indaysthem that would be called in the next fewthey part

records, ifto their cellularIt would ask them findimportant survey. telephone
Next, an interviewer wouldto assist with accurate data collection.possible,

Forcall and the telephonic survey.to each class member administerattempt
made,numbers, be at anddaysto five would varyingworking up attempts

times, anIn instance that initialreach class member thebyto each phone.
number, anbe made to findcall a an wouldnonworking attemptreached

foranalyzedwould then besurveynumber. The data from thealternative
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errorspotential nonsampling standard statistical andthrough procedures, finally
used for ofanalysis losses andreported by class members.”expenditures

31, 2013,On theJanuary trial court held a second It denied classhearing.
due to ofcertification lack and because a acommonality, class action was not

of the Itsuperior method claims. noted that there alitigating was asquestion
to “whether the cell incurredcharges allegedly were in-phone [Cochran]
curred and forpaid him or his live-in andby by girlfriend,” thatexplained

addition,this issue was onlyresolved after Cochran was examined. In the
trial court that Homestated Service “would be entitled to whether eachask
driver a different cell because of their work cellpurchased phone plan, phone

and therefore Home Service hadusage,” “demonstrated that these individual
issues exist for” class members. trial aThe court added that statistics from

could not be to theresurvey used because was noprove liability, especially
or thepattern or losses of class members. Itpractice regarding expenditures

concluded: has not thedemonstrated how cell andplansphone“[Cochran]
method of exhibited a of the class willby accurately reflectpayment portion

Therefore,the and of for the .method entire class. . .plans payment
theindividualized of class members’ cell andinquiries phone plans payments

members,are determinetonecessary This for 1500 class asliability. inquiry
evidenced the 22 theby will overwhelmfour-page question survey, liability

Therefore,determination. common do not . . . .”questions predominate

timelyThis followed.appeal

DISCUSSION

Law;I. Class Standard Review.Certification of

A class certification must demonstrate an ascertainableseekingparty
(Soderstedtclass and a well-defined of interest. v. CBIZcommunity Southern

133,(2011)LLCCalifornia, 197 142-143 Cal.Rptr.3dCal.App.4th [127
394].) The is areinterest established when thererequisite community pre­
dominate common the class have claims or de­questions, representatives

class,fenses of the and the class cantypical adequatelyrepresentatives
“(Id. 143.)the class. at ‘if the defendant’s canrepresent p. Generally, liability

class,be thedetermined facts common to all members of a class will beby
certified ifeven the members must theirindividually damages.’prove [Cita­

1004,(Brinker (2012) Cal.4thRestaurant v. Court 53Corp. Superiortions.]”
315, 513].)1022 273 P.3dCal.Rptr.3d[139

“it bemayWhen sufficient common predominate, possiblequestions
to individual issues the use and statisticalsurveysofmanage through
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(Duran, Duran, aa case31.) involvingCal.4th at59supra, p.sampling.”
action, is a based“methodologythatwage samplingand hour class explained

of the science ofand ‘The essencetheory.on inferential statistics probability
draw inferences about thethat one may confidentlyinferential statistics is

suchWhetherwhole from a of the whole.’samplerepresentative [Citation.]
however, theon how representativeinferences are supportable, depends

‘ [only]are whenis. from the to the wholepart justifiedsample [Inferences
determinethe Several considerationsissample representative.’ [Citation.]

a to inferencessupportwhether is sufficiently representative fairlysample
38.)at consider-(Duran,about the Thoseunderlying supra, p.population.”

of the issampleinclude in the whether sizevariabilityations population,
bias, andis or infected selectionbywhether the randomsampleappropriate,

(Id. aterror the is reasonable.analysiswhether the of in statisticalmargin
. .38^46.) the trial court “should consider .stage,At certification app.

(Id. 31.)at Duranwhether a been noteddeveloped.” p.hasplan[statistical]
that the use of statistical to in overtime class actionssampling prove liability

controversial,is and that the of to is sodamageuse it lessexplained prove
“the with to than touncertainty damagesbecause law tolerates more respect

(Id.the at The short of40.) decidingexistence of courtliability.” p. stopped
aliabilitywhether “should be as a tool for inavailablesampling proving

Instead, alla,action.” (Ibid.)class inter it warned that “when statistical
are due themethods such as concern forappropriate, parties’ rightssampling

(Id. 41.)that be with atrequires caution.”they employed p.

is matter a court’sWhether to or class certification a within trialgrant deny
said, class certificationdiscretion. That review of orders denying“appellate

review, weordinarydiffers from review. Underordinary appellate appellate
thedo the trial court’s and consider whether resultonlynot address reasoning

certification, trialwas correct. But when class the courtdenying[Citation.]
reasons, for correctness.must state its and we must review those reasons

the the trial court andWe consider reasons statedmay only by[Citation.]
the ruling.must reason thatignore any might supportunexpressed [Citations.]

the trialanywill class if ofWe affirm an order certificationdenying[¶]
order,the and it isvalid and sufficient to justifycourt’s stated reasons was

an orderevidence. We will reversesubstantialbysupported [Citations.]
if trial used criteria or madeclass certification the courtdenying improper

the order.if evidence supportederroneous even substantiallegal assumptions,
is an abuse ofthat on an error of lawA trial court’s decision rests[Citations.]

Services, (2011)Inc.Wireless 195discretion. v. AT&T(Knapp[Citations.]”
932, 565].)939Cal.App.4th Cal.Rptr.3d[124

II. Section 2802.

2802, indem­shall(a),to section subdivision employerPursuant “[a]n
byor losses incurredor for allnify necessary expenditureshis her employee
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duties,the in direct of the of his or oremployee consequence discharge her of
his or her obedience to the .directions of the . . .” Theemployer ofpurpose

“this isstatute ‘to from theirprevent employers passing operating expenses
” (Gattusoon to their (2007)v. Harte-Hanks 42employees.’ Shoppers, Inc.

554, 468,Cal.4th 562 169 P.3d (Gattuso)Cal.Rptr.3d [quoting[67 889]
thelegislative history statute].)from 2000 amendment to the “In calculating

2802,the reimbursement amount due under section the employer may
incurred,notconsider the actual that theonly expenses but alsoemployee

eachwhether of wasthose which in turn onexpenses ‘necessary,’ thedepends
of (Gattuso,reasonableness the choices. 42employee’s supra,[Citation.]”

568.)Cal.4th at p.

The threshold in this case is this: Does anquestion employer always
have to reimburse for thean reasonable of theemployee expense mandatory
use of a the limitedcell or is reimbursement to thepersonal phone, obligation

insituation which the anincurred extra that he or sheemployee expense
would not have otherwise incurred the Theabsent answer is thatjob?

Otherwise,is thealwaysreimbursement would receive arequired. employer
windfall because it would be topassing its on theoperating expenses

Thus, 2802,be inemployee. to with section thecompliance mustemployer
some reasonable of thepay percentage cell bill. Because ofemployee’s phone

scenarios,the indifferences cell and work-relatedphone the calculationplans
of reimbursement must be left the trial andto court in each particularparties
case.

III. OrderThe Class Must Be ReversedDenying Because theCertification
Court Made Erroneous Legal Assumptions.

trialWhen the court assumed that an does suffer anruling, notemployee
or or chargesloss under section 2802 if his her cell wereexpenditure phone

for a third did aby or if the not different cellpaid person, employee purchase
addition,because of cell at work. In the trial courtphone usageplan phone

assumed that could be an into theliability not determined without inquiry
discuss,of each class members’ cell we each ofspecifics Asphone plan.

these was erroneous.legal assumptions

an is to calls onIf make work-related aemployee required personal
cell then or shehe is an for of sectionphone, incurring expense purposes

the bill a2802. It does not matter whether is for thirdphone paid by person,
words,or In it the that theat all. other is no concern to employer employee

friend,on the to a member or to a that hasmay family or carrierpass expense
to then off a It is irrelevant whether the tochanged planswrite loss. employee

Also,cell the details of theusage. employ­accommodate work-related phone
thedo Notanalysis. onlyee’s cell not factor intophone plan liability
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ex-on operatingfrom passingpreventour interpretation employersdoes
theirlives ofinto the privatethem from diggingit also preventspenses,

family, friendstheir finances vis-a-visto unearth how handletheyemployees
2802, onlyneedan employeeTo under sectionliabilitycreditors. showand

makecell touse a phonehe or to personalthat she was requiredshow
course,ofcalls, not Damages,and he or she was reimbursed.work-related

that more complicated.raise issues are

the deniallegal assumptions,made erroneousBecause the trial court
must be reversed.of class certification

are moot.All other issues

DISPOSITION

remand, trialis thecertification reversed. UponThe order classdenying
so, the trial court shalldoingCochran’s motion. Incourt shall reconsider

inset forthheed our of section 2802 and theinterpretation apply principles
toshall have theDuran statistical Cochranregarding sampling. opportunity

motion, the torevise and Home Service shall have opportunity respond.its

Cochran shall recover his costs on appeal.

Chavez, J., Ferns, J.,*and concurred.

deniedthe Court wasby Supremefor reviewRespondent’s petition
25, 2014,November S221319.

Court, assigned pursuantthe Justice to article“Judge Angeles Superior by Chiefof the Los
VI, 6 of the California Constitution.section


