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Opinion

2802,KENNARD, (a),Labor Codesection ansubdivision requiresJ.
toemployer its for incur inindemnify employees expenses they necessarily
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this statutory obliga-an satisfyof their duties.1 May employerthe discharge
instead of sepa-increased or commissionswagestion by paying employees

actualthem for theirreimbursing expenses?rately

its reimbursementstatutorythat an may satisfyWe conclude employer
in the form ofenhanced compensationobligation by employeespaying

rates, both,or providedin or increases in commissionsalaryincreases base
toto the enhanced compensationthere is a means or method apportion
isand what amountdetermine amount is for laborbeing paid performedwhat

forreimbursement business expenses.

from that reached byconclusion differs somewhatAs we will ourexplain,
differences affect the analysisand the Court of and thethe trial court Appeal,

here, inthe trial court abused its discretionof another issue whetherpresented
we reverse the Court ofAccordingly, Appeal’sclass certification.denying

for furtherand remand the matter to that court proceedingsjudgment
consistent with our opinion.

I

(Harte-Hanks),Inc. is a California cor-Defendant Harte-Hanks Shoppers,
inbooklets and leafletsadvertisingthat and distributesporation prepares

California, The com-the and the Californiaincluding PennySaver Shopper.
the Northernis in three business units:organizedpany geographically

unit, unit, and the San unit. To sellDiegoCalifornia the Southern California
Harte-Hanks both outsidein itsadvertising publications, employsspace

meetand Outside sales customersinside sales representatives. representatives
territories,inin at their of business assigned geographicalperson places

Outsidecustomers by telephone.while inside sales contactrepresentatives
customers,their own automobiles to contactsales must driverepresentatives

usingofficeswhile inside sales work in their employer’srepresentatives
both out-Harte-Hanks compensatesemployer-owned telephone equipment.

oron salesadvertisingand commissionsbyside inside sales representatives
With fewa combination of base and commissions.salary exceptions,2by

forsalesdoes not reimburse outside representativesHarte-Hanks separately
their automobile expenses.

1 stated, statutory are to the Labor Code.Unless otherwise all further references
2 unit, salesbeing Diegohired in the San an outsideFor the first few months after

submitting mileage reports. In theexpenses by expensevehiclerepresentative is reimbursed for
unit, biweekly mileage payment$50include acompensation plansSouthern California some

unit,Also, each some outside salesguarantee.in the or withinthat is included base
may includeindividually negotiated agreements, whichcompensationhaverepresentatives

expense packages.periodic car allowances or business
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Plaintiff Frank Gattuso is an outside sales in Harte-Hanks’srepresentative
Southern California unit. Plaintiff Ernest anSígala was outside sales repre-

2000,sentative in the same unit until whenJanuary his withemployment
Harte-Hanks terminated. They brought this action on behalf of themselves
and other Harte-Hanks outside sales representatives seeking indemnification
under section 2802 for incurred in theirexpenses own automobiles tousing

theirperform duties. In to theemployment Harte-Hanksresponse complaint,
took the that it satisfies itsposition under sectionobligation 2802 to

outside salescompensate for automobilerepresentatives expenses by paying
them basehigher salaries and higher commission rates than it to insidepays
sales representatives.3

The trial court asked the to briefparties this issue: “Does Labor Code
section 2802 an topermit increased oremployer pay wages commissions
instead of actualindemnifying incurredexpenses necessarily in the discharge
of an duties?” Afteremployee’s andreceiving briefing oralhearing argument,
the trial court issued an order Harte-Hanks’s thataccepting argument section
2802 an topermits increased salaries oremployer pay commissions instead of
separately the forreimbursing actualemployee expenses incurrednecessarily
in discharging duties. The trial courtemployment further concluded that the
amount or rate of reimbursement could be determined betweenby agreement

or,and in theemployer employee absence of an agreement, could be any
reasonable amount.

(1)Plaintiffs then moved the trial court to acertify class definedplaintiff as
all current and former Harte-Hanks outside sales who wererepresentatives
not reimbursed for the incurred in theirexpenses they using own automobiles

1, 1998, duties;after to theirJanuary discharge (2)employment to certify
themselves as the (3)class and to theirrepresentatives; asappoint attorneys
class counsel. After evidence in thereceiving form of declarations and

the trial court denied thedepositions, motion for class certification. The court
took the thatview had not shownplaintiffs common of fact andquestions
law, thisgiving “Plaintiffs’ claim forexplanation: businessunpaid expenses
under turns on the determination of two issues whether(1)[section 2802]
each individual Harte-Hanks outside sales has anrepresentative agreement
about the manner in which he is (2)for or whethercompensated expenses,
the to each individual salescompensation paid is reasonable torepresentative

forcompensate business incurred. The determinationexpenses of whether
there was a of the minds and whethermeeting reimbursement was reasonable

3 court,In the trial arguedHarte-Hanks in the requirealternative that section 2802 did not
employers employeesto reimburse “for expenses employmentroutine of such as car ex­
penses,” onlybut by parties.for losses caused third Both the trial court and the Court of

rejectedAppeal argument, Accordingly,that and Harte-Hanks does not assert it in this court.
we do not address it here.
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each salesindividualized as to outside repre-annecessarily requires inquiry
met, and Plain-of therefore is notsentative. The requirement commonality

a classcannot be maintained astiffs’ claim for business expensesunpaid
action.”

certification,the order class and on appealPlaintiffs from denyingappealed
The Court ofthe earlier order section 2802.challengedalsothey interpreting

affirmed, of section 2802with the trial court’sagreeing interpretationAppeal
court did not abuse its discretion in denyingand that the trialconcluding

deniedmotion for class certification. The Court of Appeal plain-plaintiffs’
for review.tiffs’ for and werehearing, granted plaintiffs’ petitionpetition

II

2802, (a), hisSection subdivision “An shallemployer indemnifyprovides:
theor her for all or losses incurrednecessary byemployee expenditures

duties,in hisdirect of the of his or her or ofemployee dischargeconsequence
unlawful,heror obedience to the directions of the even thoughemployer,

directions,timethe at them tounless the of the believedemployee, obeying
“(c)be unlawful.” ofSubdivision section 2802 defines ‘necessary expendi-

”tures or as “all . . .”includinglosses’ reasonable costs .

2804,A related section waiver of the rightsprovision, expressly prohibits
afforded under section 2802. Section 2804 contract or“Any agree-provides:
ment, or made to waive the of thisby any benefitsexpress implied, employee

thereof, void,article or null andany is and this article shall notpart deprive
or his of or to whichany employee personal representative any right remedy

he entitled under the of thisis laws State.”

A. HistoryLegislative

Sections 2802 and 2804 were enacted in as of the Labororiginal1937 part
90, 185,1937,(Stats. 258-259.)ch. Section 2802 was derivedCode.4 pp.

Code,of the had been enacted infrom former section 1969 Civil which
1872.5 Section 2804 was derived from a amendment to former section1907

1907, 97, 1, 2000,120.) the(Stats.of the Civil Code. ch. In1970 p.§

4 1937, indemnify for allemployer employeeAs enacted in section 2802 read: “An shall his
discharge hisemployee necessarily expends consequencethat the or loses in direct of the of

unlawful,such, thoughemployer,as or of his obedience to the directions of the evenduties
directions,obeyingthe at them to be unlawful.”employee,unless the time of such believed

1937, 90, 185, 258.)(Stats. pp.ch.
5 1872, provided: employerthe Code “AnAs first enacted in former section 1969 of Civil

section, necessarilyindemnify for all that heemployé, except prescribedmust his as in the next
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2000, 990,ch.(Stats.to form.amended section 2802 itsLegislature present
enactment in1.) not been amended since its 1937.Section 2804 has§

2802, committeeamendment of section legislativeAt the time of the 2000
the amend-of that “The authoridentified theanalyses purpose provision: [of

todesigned employersthat Section 2802 islegislation] preventstatesing
ifto their For example,from their onexpenses employees.passing operating

business, thetravel onan an toemployee companyemployer requires
travel underthe for the cost of thatmust reimburse employeeemployer

Com., of(Sen. AnalysisRules Off. of Sen. Floor Analyses,Section 2802.”
18, 2000, 3.)(1999-2000 Sess.)Bill as amendedReg. Aug. p.Sen. No. 1305

or Section 2802Construing ApplyingB. DecisionsAppellate

2802,have construed or sectionfew decisionsRelatively appliedappellate
here. Nothas much relevance to the issueand none of those decisions

here, obligationare decisions anconcerning employer’srelevant for example,
incurs into that an employeeunder section 2802 pay legal expenses

conduct.a third action based on thedefending employee’s job-relatedparty
640,(2004) 118 647-648Plancarte v. Guardsmark(E.g., Cal.App.4th [13

1096,315]; (2000)v. Krambo 78Corp. Cal.App.4thJacobusCal.Rptr.3d
425]; (1995) 32Devereaux v. Latham & Watkins1100-1101 Cal.Rptr.2d[93

1571, 849]; Companies,Grissom v. Vons1583Cal.App.4th Cal.Rptr.2d[38
52, 808]; v. Los(1991) DouglasInc. 1 Cal.Rptr.2d56-59Cal.App.4th [1

449, 457-461(1975) Cal.Rptr.Herald-Examiner 50Angeles Cal.App.3d [123
section 2802’s683].) concerning applica­Also here are decisionsunhelpful

(2005) 133In re Casestion to Workentity (E.g.,public employers. Uniform
328, entities not to pay345 Cal.Rptr.3d [public requiredCal.App.4th [34 635]

uniforms]; v.League CityLos Police ProtectiveAngelesthe cost of employee
168,(1994) 27 171 Cal.Rptr.2d [publicLos Angeles Cal.App.4th 574][32of

charges].)for criminaldefendingentities not torequired pay expenses

nonrecurringdecisions concerningof doubtful relevance are otherAlso
Machinists Automotive Trades DiskFor inexample,business expenses.

(1983) 141 80 Cal.Rptr.v. Trailers Sales Co.Lodge Utility Cal.App.3d [190
trade the98], held that when “the custom of the requiresthe Court of Appeal

such, or of hisdischargethe of his duties asexpends consequenceor loses in direct of
unlawful, employé, at thethough unless theemployer,to the directions of the evenobedience

directions, be unlawful.”obeying such believed them totime of
Code,Civil whichsection of the 1872The referenced “next section” was former 1970

by thelosses sufferedindemnify employénot bound to his fororiginally employerread: “An is
nor inemployed,in which he isordinarythe risks of the businessconsequencelatter in of

by employer in the samenegligence person employed the sameconsequence of the of another
business, ordinary culpableof theneglected care in the selectiongeneral he has to useunless

employé.”
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to tools” and the tools “too to beheavyhis own wereemployee supply
to and from the of section 2802routinelytransported place employment,”

the to reimburse the for the loss suffered whenrequired employer employee
(Machiniststhe tools were from thestolenemployee’s employer’s premises.

Co., 86.)Automotive Trades Dist. v. Trailers Sales atLodge Utility supra, p.
(EarllThat case with an earlier Court of decision v.disagreed McCoyAppeal

(1953) 86])116 44 P.2d that had reached theCal.App.2d opposite[253
situation,conclusion in a similar where the tools wereemployee’s destroyed

aby (Machinistsfire on the Automotive Trades Dist.employer’s premises.
Co., 83.)v.Lodge Utility Trailers Sales atsupra, p.

C. Administrative andConstruction Enforcement

The (DLSE)Division of Labor Standards theEnforcement is state agency
authorized to enforce California’s labor (Reynolds (2005)laws. v. Bement 36

1075, 483,Cal.4th 1162];1084 116 P.3d Morillion v.Cal.Rptr.3d Royal[32
575, 3,(2000)Co. 22Packing 139].)Cal.4th 581 995 P.2dCal.Rptr.2d[94

79,The 1996,Labor the (§§ 82.)Commissioner is chief of the DLSE. In this
court held that all of the DLSE’s containedinterpretive in itspolicies 1989

andoperations manual were that wereprocedures regulations void because
had notthey been in Administrativewith thepromulgated compliance

Code,(Gov. Western,Procedure Act (Tidewateret11340 Marineseq.).§
557,(1996) 186,Inc. v. Bradshaw 14 Cal.4th 572 P.2dCal.Rptr.2d 927[59

296].) We also concluded that insofar as the void regulations reflected the
DLSE’s statutory those were entitledinterpretations, interpretations to no

(Id. Nonetheless,576-577.) said,deference. at we app. court amay adopt
DLSE statutory embodied in a voidinterpretation regulation if the court

that theindependently (Id. 577.)determines is correct. atinterpretation p.

Here, 2802,as the theagree, DLSE’s ofparties interpretation section as
to automobileapplied was into aexpenses, voidincorporated regulation.

we theAccordingly, review relevant DLSE andstatements DLSEpolicy
andadvice letters as evidenceopinion of the DLSE’s of sectionsinterpretation

2804,2802 and that its is entitledrecognizing to no deferenceinterpretation
but thatalso this court themay DLSE’s if weadopt interpretation indepen-
dently determine that it is correct.

1. BulletinInterpretive No. 84-7

8, 1985,On the Labor aJanuary Commissioner issued revision to Interpre-
here,tive Bulletin No. 84-7. As relevant it stated: “Under Labor Code Section

2802, an who anemployer to furnish his/her own car orrequires employee
truck to be inused the course of would be toemployment obligated
reimburse the for the costs incurred the inemployee necessarily by employee
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The rate of reimburse-the car or truck in the course of employment.using
or, if there is noto the andment can be that agreed by employer employee,

(Ibid.)reasonable amount.”such agreement, any

2. Letter No. 1993.02.22-3Opinion

Counsel,22, 1993, Cadell, Jr., as ChiefOn H. Thomas DLSEFebruary
here,relevant it stated:wrote an advice letter to an Asattorney. “[T]he

reimbursement covers all reasonable operat-of a reasonable mileagepayment
The DLSEthe in the of the vehicle.costs incurreding by employee operation

the IRS as reasonable. Thosebythe reimbursementmileage usedaccepts
loss due to or theft unlesscosts would include or accidentdamagesoperating

was the resultto or the loss of the vehicle due to accident or theftthe damage
HQ• ■ ■• the absence of anof the of the ■ ■ Innegligence employer. HI]

reimbursement, woulda reasonable themileagetoagreement pay employer
incurred inthe for the actual costsbe to reimburserequired employee

the of thethe vehicle while that vehicle was used in servicebeingoperating
include, course, orof losses due to accidentThose wouldemployer. costs

thetheft while the vehicle is used for the ofbeing purposes employer.”

3. DLSEJuly Update1993

22, 1993, letterthe of the February opinionThe DLSE embodied substance
in a bulletin issued in It reads:1993.update July

all reason-of a reasonable reimbursement coversmileagepayment“[T]he
of athe in theby operation personalable costs incurredoperating employee

reimbursementThe DLSE theaccepts mileagevehicle for business purposes.
include damagesused the IRS as reasonable. Those costs wouldby operating

theft, the or loss was the directdamageor due to accident or unlessloss
of theresult of the negligence employer.

to a reasonable reimburse-mileage“In the absence of an agreement pay
ment, for thebe to reimburse the employeethe wouldemployer required

vehicle beingin the vehicle while that wasactual costs incurred operating
due tothe Those costs would include lossesused in the service of employer.

used for businessor theft while the vehicle is purposes.”accident being

4. Letter No. 1994.08.14Opinion

Counsel,Jr.,1994, Cadell, wrote14, as ChiefH. Thomas DLSEOn August
and confirm a telephoneletter to an toattorney clarify previousan opinion

sure,stated,here, that the“I I amAs relevant the letter stated:conversation.
as areimbursementthe IRS rate for automobileDLSE has long recognized
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reasonable rate. . . . The of the DLSE bepresumptively continues topolicy
that the IRS rate is reasonable for of reimbursementpresumptively purposes

automobileof expenses.”

5. LetterOpinion No. 1998.11.05

5, 1998, Villeneuve, Counsel,On November Michael S. as DLSE Staff
wrote an letter to to aopinion whether Labor Coderespond question asking
section 2802 “to reimburserequires for automobileemployers employees
insurance for above the minimum.”premiums coverage legal As relevant
here, the letter stated:

“As as thelong reimburses the theemployer for cost of theemployee
insurance,insurance and does not dictate which the thecompany supplies

Labor Code does not the describe from itsprevent employer you requiring
to obtainemployees insurance thecoverage beyond legal minimum. Those

incur, however,which an anexpenses causes toemployer must beemployee
reimbursed, since Labor Code 2802 that therequires employer indemnify§
the for such loss oremployee which is in directexpenditure ofconsequence
the discharge of his duties. Thus the becomes whether aquestion ‘reasonable’
mileage reimbursement covers incurred.operating expenses

“The of theapplication Internal Revenue Service allowance as amileage
deduction from income for taxation which has beenpurposes, previously
viewed DLSE as ‘reasonable’by as a measure of is notexpenses, dispositive
with to therespect issue of indemnification of expenses incurred. Theactually
IRS is a nationalfigure of theaverage costs of a motor vehicleoperating
without to initialrespect (whichcost of orpurchase lease affects depreciation
allowance), maintenance, costs, and, course,andrepairs fluctuating fuel of

insurance, state,cost of which varies widely state to and tolocality locality.

“Prior enforcement of Section 2802 where less than theemployers paid
IRS ratemileage viewed such as notcompensation being rebuttably presumed

Thus,to with Section 2802. if thecomply could that theemployer prove
rate,actual costs incurred theby were less than the IRS noemployee

violation of Section 2802 if theoccurs is indemnified for actualemployee
incurred.expenses Conversely, of the IRS allowance rate confers nopayment

Rather,irrebuttable of with Section 2802. the burdenpresumption compliance
shifts to the to that actualemployee incurred exceeded theprove expenses
amount tendered the If theby demonstratesemployer. employee successfully
that additional insurance raises the ofcoverage cost the vehicleoperating

thebeyond IRS themileage figure, will be to coveremployer obligated such
basis,costs. this determination mustNaturally be made on a case case asby

insurance costs will domicileon the and usevary depending locations.
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rate as reim-finds the IRS mileagewhile the Division generally“Thus
reasonable, under Sectionfrom liabilitybe no overall exemptionbursement to

based, on averagerate is inmileage part,be Since the IRS2802 can given.
average drivingto drivers withinsurance as appliedcosts of premiums

records, costs werehigherto demonstrate thata driver be ablemayparticular
omitted.)(Fn.of such insurance.”incurred in thenecessarily purchase

12, 20006. Letter Dated September

Commissioner,Huber,12, 2000, K. as LaborPatricia DeputyOn September
here, the lettercounsel. As relevanta letter to a generalwrote corporation’s

under Labora reimbursable“The cost of a vehicle is expensestated: operating
rate, theas to theagreement mileageIf there is no specificCode Section 2802.

Otherwise, the isand is used. employerIRS rate is considered reasonable
incurred in the vehicle.”for the actual costs operatingresponsible

27,December 20057. Letter Dated

27, 2005, the LaborStaff Counsel forDecember Anne asHipsham,On
CourtCommissioner, of thewrote a letter to this court urging depublication

the letter stated:in this case. In relevant part,of Appeal’s opinion

that thean enforcementhas developed position“The Labor Commissioner
the(IRS) rate of reimbursement is acceptableInternal ServiceRev[en]ue

use of a personalof for anmileage employee’slevel reimbursementfor
decades ofconclusion many. . The DLSE reached this aftervehicle. . [f]

vehiclesfor formileage personalin the area of reimbursementenforcement
activities, inof the difficultywork-related becauseto be driven forrequired

be reimbursedthe amount an shouldemployeeaccurately determining precise
contained in Sectionlanguageof the indemnificationmeetingfor purposes

2802.

IRS intoby takingrate thebyreimbursement is compiled“The mileage
maintenance,fuel,the use of a vehicle:all factors involved withaccount

insurance, a nationalconducting surveyetc. annuallybydepreciation,repairs,
averages.and withcoming appropriateup

from the IRSfor a deviationenforcement also allows“The DLSE position
this establishedto less thanIf an wants payrate where appropriate. employer

costsrate, that the employee’sthe burden of provingIRS the bearsemployer
a rateseeksless. If theactually employeethe vehicle for work isof operating

rate, the burdenbears ...IRS thethan thehigher employeeof reimbursement
are higher.”actual coststhat his or her operatingproving[of]
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III

statute,When a a court’sconstruing is “to ascertain the intent ofgoal
the enacting legislative so that we thebody may construction that bestadopt
effectuates the of the law.” (Hassan v. Americanpurpose Mercy River Hospital

709,(2003) 623, accord,31 726];Cal.4th 715 74 P.3dCal.Rptr.3d[3
Coachella &Valley Vector Dist.Mosquito Control v. PublicCalifornia

1072, 234,Employment (2005)Relations Bd. 35 Cal.4th 1087 Cal.Rptr.3d[29
623].)112 P.3d words,the courtGenerally, first theexamines statute’s giving

them their ordinary and usual and them in theirmeaning viewing statutory
context, because the isstatutory language the most reliable indicatorusually
of legislative (Hassanintent. v. AmericanMercy River atHospital, supra,

715; accord,p. City Burbank v. State Water (2005)Resources Control Bd.of
613, 304,35 Cal.4th 625 Cal.Rptr.3d 862].)108 P.3d[26

When the is astatutory language ambiguous, court themay consider
ofconsequences each construction and willpossible infer that thereasonably

enacting legislative body intended an interpretation andproducing practical
workable results rather than one mischief orproducing absurdity. “Our
decisions have that along recognized court’s in‘overriding constru­purpose’

aing statute is ‘to give the statute a reasonable construction toconforming
Legislature’s] Press,intent[the . . . (Copley Inc. v. Superior[citation]

1272,(2006) 1299,Court 39 Cal.4th 183,fn. 22 141 P.3dCal.Rptr.3d[48
288], quoting Massey 674,v. Workers’ Comp. Appeals (1993)Bd. 5 Cal.4th

825,681 Cal.Rptr.2d 117],854 P.2d italics.)[20 original “The court will
apply common sense to the atlanguage hand and the statute to makeinterpret
it workable and (Wasatchreasonable.” Property Management v. Degrate
(2005) 1111,35 262,Cal.4th 1122 647].)112 P.3dCal.Rptr.3d[29 “When a

‘statute construction,is of more than onecapable must . . . thegive“[w]e
aprovision reasonable and commonsense consistent with theinterpretation

lawmakers,andapparent purpose intention of the rather thanpractical
nature,technical in which will resultupon application in wise ratherpolicy

’ ”than mischief or (In 765, 771,reabsurdity.” (2005)Reeves 35 Cal.4th fn. 9
4, 1218],110 P.3dCal.Rptr.3d[28 Renee J. v.quoting Superior (2001)Court

735, 828,26 Cal.4th 744 876],28 P.3dCal.Rptr.2d[110 quoting
Marshall 48,M. v. Superior (1999)Court 75 55Cal.App.4th Cal.Rptr.2d[88
891].)

Here, 2802,the that sectionparties agree which an torequires employer
itsindemnify foremployees incur inexpenses they necessarily the discharge

duties,of their requires Harte-Hanks to reimbursefully its outside sales
for therepresentatives automobile they andexpenses actually necessarily

incur in theirperforming tasks.employment They disagree on whetheronly



568

to an in overallthrough2802 an do so increasepermits employersection
a reimbursementrather than identifiedthroughcompensation separately

payment.

one method use for automobileagree mayThe that anparties employer
theto calculate the automobile thatreimbursement is expensesexpense
theincurred and then toactually necessarily payand separatelyemployee

accurate,the butthat amount. This actual method is mostexpenseemployee
Theit is also the most burdensome for both the and theemployer employee.

an for businessactual of automobileexpenses using employee’s personal
maintenance, insurance,fuel, de-andregistration,include repairs,purposes

To the amount the actualusing expensecalculate reimbursementpreciation.
method, therefore, ofmust detailed and accurate recordsthe employee keep

of willin of these Calculationcategories.amounts eachspent depreciation
valueinformation about the automobile’s and resalepricerequire purchase

addition,costs). In the the informa-(or lease must records ofemployee keep
use.tion needed to those between business andapportion expenses personal

This is the miles driven for businessgenerally recordingdone by separately
of toand use. The then must submit all this informationpersonal employee

amountthe for calculation of the reimbursement due.employer

2802,due under theIn the reimbursement amount sectioncalculating
the themay onlyconsider not actual thatemployer expenses employee

incurred, inbut also each of those was which“necessary,”whether expenses
(Seethe of v.turn on reasonableness the choices. Grissomdepends employee’s

2802,Inc., “ascer­1 at 58Companies, supra, p.Vons Cal.App.4th [under §
an whatwhat was will intorequireataining necessary expenditure inquiry

circumstances”].)reasonable under the For anexample, employee’swas
the costs incurred. An employeechoice of automobile will affectsignificantly

incuran model it willwho chooses andexpensive replaces frequently
achoosescosts than an whosubstantially greater employeedepreciation

it some vehicleslower model and lesspriced replaces frequently. Similarly,
or mainte­more fuel or more moresubstantially require frequent costlyuse

will insuranceand The choice of vehicle also affectnance than others.repairs
choices, orsuch as the brand and ofgrade gasolinecosts. Other employee

affect theand the maintenance and willshop repairs,tires performing also
Thus, usingofactual costs. calculation automobile reimbursementexpense

thebydetailed recordkeepingthe actual method notexpenses requires only
calculations, ofbut also exerciseand allocation thecomplexemployee

enforce­officials withthe the and(by employee, chargedjudgment employer,
reasonable2802) to whether incurred werement of determine the expenses§

and therefore necessary.
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ofBecause the onerous burdens that the actual method onexpense imposes
both and fewemployer use this method toemployee, employers determine

automobiles,reimbursement for use of own andwork-required employees’
both here that the actualparties agree method is not the methodexpense only
that an use to itsemployer may satisfy reimbursement underobligations
section 2802. Both that anparties agree also use theemployer may mileage
reimbursement method.

When an uses theemployer reimbursement methodmileage to deter­
mine the amount of reimbursement due under section 2802 for work-required

automobile,use of an own theemployee’s need aemployee only recordkeep
of the number of miles driven to perform job duties. The employee submits
that information to the who then theemployer, milesmultiplies work-required
driven aby amount thatpredetermined theapproximates cost ofper-mile

andowning anoperating automobile. As indicated in the DLSE opinion
andletters policy statements the federalpreviously quoted, Internal Revenue

(IRS)Service has calculated an automobile rate for federalmileage income
tax fuel,based onpurposes, maintenance,national average forexpenses

insurance,andrepair, depreciation, and this IRS ratemileage is also widely
used and accepted by businessprivate foremployers reimbursablecalculating

Here,automobileemployee bothexpenses. thatparties agree section 2802
use of thepermits IRS ratemileage to calculate automobile reim­expense

bursement under the mileage reimbursement method.

Because a ratemileage used in the reimbursementmileage method is
anmerely of actualapproximation theexpenses, mileage reimbursement

method is inherently less accurate than the actual method. Becauseexpense
section 2802 therequires to reimburse theemployer fully for allemployee

incurred,expenses andactually bothnecessarily hereparties agree that if an
method,uses theemployer mileage reimbursement the must beemployee

topermitted thechallenge resulting reimbursement If thepayment. employee
can show that the reimbursement amount that the has isemployer lesspaid
than the actual that theexpenses has incurred foremployee necessarily
work-required (asautomobile use calculated the actualusing expense
method), the must make theemployer difference.up

ante,The DLSE (see, 563)bulletin atinterpretive said that thep.
ratemileage could be set by of theagreement and the trial courtparties,

stated that it that,reached theindependently same conclusion. We asagree
with other terms and conditions of a rate for automo­employment, mileage
bile expense reimbursement be amay of andsubject negotiation agreement
between 2804, however,andemployer Underemployee. section any agree­
ment made by the is null and void insofaremployee as it waives the
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under 2802. There-to full reimbursement sectionrights expenseemployee’s
fore, rateexistence an a reimbursementconcerning mileagethe of agreement

the com-not relieve the of tostatutory obligationwould employer provide
reimbursement, it an thechallengingnor would frompreclude employeeplete

of a was calculated theusing agreedreimbursement thatsufficiency payment
rate.mileage

aAnother reimbursement method the use ofautomobile isexpense
method, anyUnder this the need not submitpayment. employeelump-sum

information to the about miles driven or automobileemployer work-required
automobileincurred. The a fixed amount formerelyexpenses employer pays

and havereimbursement. The fixed amount take various formsmayexpense
diem,labels, allowance, and Thecarincluding gasvarious per stipend.

is on the of theunderstandingamount basedgenerally employer’s employee’s
duties, number of that the orthe milesjob including employee typically

those the hereAlthough agreemust drive to duties.routinely perform parties
either the the mileagethat an use actual method oremployer may expense

method, ando not on whether section 2802they agree permitsreimbursement
method automobileto use a to reimburse employeeemployer lump-sum

expenses.

an thePlaintiffs that section 2802 does not to usecontend permit employer
thatarguemethod for automobile reimbursement.expense Theylump-sum
thewith that an must correlaterequires employersection 2802“compliance

isreimbursement to the incurred becauseexpenses”employee’s “[c]orrelation
to reimbursement of Harte-Hanksnecessary guarantee employee expenses.”

athe 2802 does not to userequireto that sectionargues, contrary, employers
thethat 2802 does not restrict“correlated” reimbursement sectionplan,

reimbursement, and that sectionmethods which the calculateby mayemployer
method results in full reimbursement2802 that whatever is usedonlyrequires

incurred thefor actual expenses necessarily by employee.

Harte-Hanks, with the and theWe and also trial courtagree with
aan use ofof that 2802 does notCourt sectionAppeal, prohibit employer’s

automobilemethod reimburse for work-requiredtolump-sum employees
to full reim­providethat the amount is sufficientpaidexpenses, provided

theNothing languagefor actual incurred. innecessarilybursement expenses
to calculatemay2802 the methods that an useemployerof section restricts

reimbursement, thatto section 2802 a mannerand we are construe inrequired
If, for anexample,a workable and reasonable result. employeeproduces
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drives the same route after theexactly day so that driven variesday, mileage
next,little if at all from one to the it would be aday unreasonable to require

situation,meticulous record of actual miles driven. In that an employer
should be able to with actual and calculate adispense mileage reports

onbased the of the thatlump-sum payment knowledge distancesemployer’s
an must drive to the of theemployee perform duties employee’s job.

In of theirsupport that section 2802 aargument method ofrequires
automobile reimbursement thatexpense is “correlated” to actual expenses

driven,incurred or miles cite no from sectionplaintiffs authority apart 2802
itself. thatThey argue correlation isonly to allow effectivenecessary
enforcement of under sectionemployees’ rights 2802.

course,Of an must be to theemployee amount ofpermitted challenge
a aslump-sum payment being insufficient under section An2802. employee

do so themay by with the amountcomparing payment that would be payable
under either the actual method or theexpense reimbursementmileage
method. If the comparison reveals that the sum is thelump inadequate,

rates,must make theemployer difference. As with anup mileage employer
and an onemployee may agree a particular sum to be aslump paid

But,automobile 2804,reimbursement. under section the existence of an
agreement between an oremployer a reim­employee regarding lump-sum
bursement would not thepayment relieve of theemployer statutory obligation

reimbursement,to fullpay nor would it bar an to aemployee challenge
lump-sum as insufficientpayment being under section to2802 fullprovide
reimbursement.

out,As Harte-Hanks anpoints decision to use aemployer’s lump-­
sum method rather than a mileage reimbursement system have incomemay
tax whether theconsequences, affecting are fromresulting payments exempt

(see,withholding requirements e.g., Shotgun Delivery, (9thInc. v. U.S. Cir.
969,2001) and,972-973)269 F.3d the extentultimately, to which arethey

taxable as income or instead treated as deductible business Weexpenses.
Harte-Hanks, however,withagree that section 2802 does not anrequire

to use aemployer reimbursement method that is withcongruent tax lawany
course,or has concedes,taxany Of asparticular consequence. Harte-Hanks

concluded,and theas Court of also taxAppeal any that resultconsequences
from the choice ofemployer’s reimbursement method should be considered
in whether adetermining the full ofparticular payment provides measure
reimbursement that section 2802 requires.
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of aan useconcluded that section 2802Having permits employer’s
to an for automobilemethod reimburselump-sum employee work-required

must the lumpwe next whether the segregateconsider employerexpenses,
whether, the Court ofother or as the trial court andsum from compensation

concluded, the in thethe instead sum formmayemployer pay lumpAppeal
argueof increase to the base or commissions. Plaintiffssalaryan employee’s

reimbursement be andsalarythe amount must fromentirely separatethat kept
commissions, (1)for the definition of instatutory “wages”these reasons:

226, re-(2) whichsection 200 excludes reimbursement sectionpayments;
to their not contemplateitemize doesquires wage payments,employers

andwithin wageinclusion of business reimbursementexpense payments;
to combined with(3) reimbursement beallowing paymentsbusiness expense

of sectionthe DLSE’s long-standingcontradictswage payments interpretation
inconsider turn.objections2802. We these

andwages,Plaintiffs first that reimbursements cannotargue expense b.e
andsalarytherefore be from basereimbursement mustpayments separated

200, (a), thaton section statescommissions. subdivision whichThey rely
all laborused in this . . . includes amountsarticle ‘[w]ages’“[a]s for

fixed orwhether the amount iseveryofperformed by employees description,
time, basis,task, otherthe of orascertained standard commissionby piece,

(Italics added.) wagesthat becausearguemethod of calculation.” Plaintiffs
are2802are “for labor whereas under sectionperformed” paymentspaid

incurred, afor the hasreimbursement work-required expenses employee
commission,of cannot be usedwhether in the form orsalarywage payment,

to an 2802.obligation under sectiondischarge employer’s

(aswagesa valid and distinction betweenSection 200 highlights important
Thefor labor and business reimbursement.expensepayment performed)

restrictions, includingtoas is varioussubject statutoryamount payable wages
to,of,laws, in additionwhich andwage operateminimum independently

an to an employee’ssection 2802’s of reimburseobligation employer fully
be fixedas alsowages maybusiness The amountnecessary expenses. payable

and agreements regarding employeea contract of contractualby employment,
businesstermsnot includemay may specific governingorcompensation

areand reimbursementreimbursement. Because wages expenseexpense
alsoto and sometimessubject statutorydistinct and differentconceptually

constraints, forthe bothan not combinemay paymentscontractual employer
ofenforcementseriously effectively precludea that would orway hamperin

contractualstatutory obligations.the various and

mean, however, combin-that is fromdoes not an employer prohibitedThis
em-in a enhancedand reimbursements singlebusinessing wages expense

its 2802 businessor from sectiondischargingployee compensation payment
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reimbursementexpense an increase in or inobligation through base salary
(orcommission rates an in rates).increase both and commission Itsalary

means thesimply that mustemployer some method or formula toprovide
theidentify amount of the combined that isemployee compensation payment

formula,intended to provide reimbursement. that method orexpense Using
(andthe also officialsemployee with enforcement of state and federalcharged

laws) thenwage can determinereadily whether the has dischargedemployer
all of its as tolegal obligations both and business reimburse-wages expense
ment. Although section 2802 does not the toexpressly require employer

method,an itprovide apportionment is essential that and officialsemployees
withcharged the laborenforcing laws be able to differentiate between wages

and reimbursements.expense Because anproviding method isapportionment
a forpractical necessity effective enforcement of section 2802’s reimburse-
ment it isprovisions, in the scheme.implicit statutory

An employer that chooses to link expense reimbursement to employee
performance by automobileproviding reimbursement anexpense through

rates,increase in done,commission as Harte-Hanks it has runs a riskalleges
that the reason,foremployee, whatever earn lessmay commission income
than the employer so that theanticipated, increase in the commission rate

be insufficientmay to fullprovide reimbursement for the automobile ex-
that thepenses employee incurred. If thatnecessarily thehappens, employer’s

full reimbursement underobligation section 2802 will it to makerequire up
the difference. reason,Harte-Hanks concedes that this is so. This is not a
however, to conclude that section 2802 this method of businessprohibits
expense reimbursement.

We next consider thatplaintiffs’ argument section 2802providing automo-
bile expense reimbursement enhancedthrough in theemployee compensation,
form rates,of inincreases base salary and/or commission would violate or be
inconsistent 226,with an employer’s obligation (a),under section subdivision
to itemize 226,employee Sectioncompensation payments. (a),subdivision

shall,provides: “Every employer or at the time of eachsemimonthly payment
of wages, furnish each of orhis her either aas detachable ofemployees, part

check, draft,the or voucher thepaying or whenemployee’s wages, separately
cash,arewages checkpaid by or an accuratepersonal itemized statement in

earned,writing (1)showing gross (2) totalwages hours worked theby
foremployee, any whoseexcept employee is based on acompensation solely

andsalary who is from of overtime underexempt payment (a)subdivision of
Section 515 Commission,or any order of theapplicable Industrial Welfare
(3) the number of units earned and rate thepiece-rate any ifapplicable piece

basis, deductions,is on aemployee (4) allpaid piece-rate that allprovided
deductions made on written orders of the bemay andemployee aggregated

item, (5) earned,shown as one (6)net wages the inclusive dates of the period
for which (7)the is the name of theemployee paid, and his or heremployee



574

1, 2008, the last fournumber, onlythat by Januarysecurity exceptsocial
an identificationnumber orsecurity employeehis or her socialofdigits

on the itemizednumber be shownmaythan a social securitynumber other
that is thestatement, employer,of the(8) legal entitythe name and address

and theeffect theduring periodrates in(9) hourly payand all applicable
theat each ratehourly by employee.of hours workednumbercorresponding

ink orbe recorded inof shallwagesdeductions made from paymentsThe
month,dated, and aform, the andday, year,showingother indelible properly

on file bythe deductions shall be keptor a record ofof the statementcopy
or at aofthree at theyears place employmentthe for at leastemployer

within the State of California.”central location

226, (a), thatsubdivisionin the of sectionlanguageWe find nothing
underits reimbursement obligationsfrom dischargingan employerprohibits

226,Sectionor commission rates.increases in base salarysection 2802 by
thethe basis of employeethe to document(a),subdivision requires employer

worked,earned, the hourstheincluding gross wagescompensation payments,
earned, taken. As we haveand each deductionunitsthe number of piece-rate

toincreasesthat and/or commissionsalaryan usesexplained, employer
to its employ-must also communicateobligationits reimbursementdischarge

increases in compensationbasis for apportioning anyees the method or
reimburse-and business expensefor labor performedbetween compensation

noted, ofenforcementfor effectivenecessaryment. Such a as isrequirement,
and, thus, in the statutoryreimbursement implicitprovisionssection 2802’s

scheme.6

businessto combinethat anfinally, allowing employerPlaintiffs argue,
thecontradictsfor laborwith payments performedreimbursementexpense

As we have explained,of section 2802.long-standing interpretationDLSE’s
2802, embodiedhowever, because it wasof sectionthe DLSE’s interpretation

Western,Marine(Tidewaternot entitled to deference.in a void isregulation,
event, theBradshaw, 576-577.) In withanyCal.4th at14supra, pp.Inc. v.

of Appeal’sof the Courtletter urging depublicationof the DLSEexception
letterscase, orstatements opinionnone of the DLSE policyin thisopinion

atthein case addresses questionof the record thisthat have been made part
methodthe actualendorsed both expensethe DLSE hasAlthoughissue here.
obliga-an employer’smethod for dischargingand the reimbursementmileage
aware,not, are2802, far as wethe DLSE has soundertions section

methods, the use of a lump-sum paymentsuch asor otherrejectedconsidered

6 employeesfuture, toexpense reimbursementprovidethat businessemployersIn the
should, the documentationprovidinginsalary or commission ratesthrough increases in base

226, represent(a), amounts thatidentify theseparatelyby section subdivisionrequired
for businessreimbursementrepresentand the amounts thatperformedlaborpayment for

expenses.
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or enhanced in the form of an increase in basecompensation salary and/or
2802,commission rates. theAccordingly, DLSE’s construction of section as

us,in the materials in the record before does notexplained support plaintiffs’
position.

We conclude anthat itsmay satisfy businessemployer statutory
reimbursementexpense under section 2802obligation by paying employees

enhanced in the form of increases in base orcompensation salary commission
rates, theprovided establishes some to theemployer means identify portion
of reimbursement,overall that is intended ascompensation andexpense

also that theprovided amounts so identified are sufficient to reimbursefully
the for allemployees and incurred.expenses actually necessarily

IV

The remaining issue is whether the trial court abused its discretion in
denying motion to aplaintiffs’ certify class defined as all current andplaintiff
former Harte-Hanks outside sales who were notrepresentatives reimbursed
for the 1,incurred inexpenses they their ownusing automobiles after January
1998, to discharge their employment duties.

Under 382,Code of Civil Procedure section a class action is
“when thepermitted interest,onequestion is of a common or ofgeneral

numerous,many or when thepersons, areparties and it is toimpracticable
them allbring before the court . . . .” Class certification both anrequires

ascertainable class and a well-defined of interestcommunity among class
Stores,(Sav-Onmembers. Drug 319,Inc. v. (2004)Court 34 Cal.4thSuperior

906, accord,326 194];Cal.Rptr.3d 96 P.3d[17 Fireside Bank v. Superior
1069,(2007)Court 861,40 Cal.4th 1089 268].)155 P.3dCal.Rptr.3d[56

Here, the trial court concluded that had established anplaintiffs ascertainable
class but also that had failed to thethey ofsatisfy “community interest”
requirement.

“The of interest’‘community embodies threerequirement factors:
(1) fact;predominant common ofquestions (2)law or class representatives

class;with claims or (3)defenses of the andtypical class whorepresentatives
Stores,can (Sav-Ontheadequately represent class.” Inc. v.Drug Superior

Court, 34 Cal.4th atsupra, 326.) The trial court herep. concluded that
had failed to show theplaintiffs existence of of law orpredominant questions

fact.

The trial court’s on the class certificationruling motion is reviewed for
Stores,abuse of (Sav-On Court,discretion. Inc.Drug v. 34Superior supra,

326.) evidence,Cal.4th at Ifp. substantial asupported by class certification
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were used(1) criteriabe disturbed ‘unless improperwill not“generallyruling
”were made[citation]; (2) legal assumptions [citation].’or erroneous

179,429,Cal.4th 435-436(2000) Cal.Rptr.2d23(Linder [97v. Oil Co.Thrifty
Stores, Court, ataccord,27]; Superior supra,Inc. v.DrugSav-On2 R3d

326-327.)pp.

here, the trial courtdid notthat common issues predominateIn concluding
theon2802 wouldclaims under section “tum[]reasoned that plaintiffs’

outsideeach individual Harte-Hanks(1) whetherdetermination of two issues
which he isthe manner inan aboutagreementhassales representative

to each(2)or whether the compensation paidforcompensated expenses,
for businessis reasonable to compensatesalesindividual representative
“an individu-both determinations would requireincurred” and thatexpenses

salesas to each outside representative.”alized inquiry

all Harte-Hanksconsisted ofcertifytosoughtThe class that plaintiffs
theythenot reimbursed for expenses“who wereoutside sales representatives

1, construeWeJanuaryautomobiles after 1998.”in their ownusingincurred
were notwhooutside sales representativesthis to refer to the Harte-Hanks

Notreimbursed, and commissions.from their base salaryseparately apart
class, therefore, few Harte-Hanksare the relativelyincluded in the proposed

reimburse-received automobile expensewhooutside sales representatives
individuallyof anwhether as the resultament through separate payment,

ante,2, 559.)at(See fn. p.or otherwise.packagenegotiated compensation

the members of this proposedthat as toHarte-Hanks has taken the position
2802class, by payingunder sectionobligationreimbursementit fulfilled its

to insidesalaries than it paidrates and basehighercommissionhigherthem
section, ofvaliditythetheAs we inexplained previoussales representatives.

(1) Did Harte-Hanksthe resolution of these questions:claim will turn onthis
forsales representativesof outsidereimbursinga oradopt practice policy

and baseratesthem commissionhigherby payingautomobile expenses
so, a(2) If did it establishit to inside sales representatives?salaries than paid

compen-betweenthe enhanced paymentsto compensationmethod apportion
so, theIf was(3)reimbursement?and expensesation for labor performed

theto reimbursefullysufficientfor reimbursementamount paid expense
necessarilyandreasonablytheyfor the automobile expensesemployees

incurred?

the classof framednor the Court Appealthe trial courtNeither
theseconsidered whetherand so neither courtin that way,certification issue
classthebasis. Accordingly,on a classwideof resolutionare capableinquiries

remand.to be reconsidered uponcertification issue is
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V

reversed, and the matter isThe of the Court of isjudgment Appeal
with this court’sto that court for further consistentremanded proceedings

opinion.

Chin, Moreno, J., J.,J., Baxter, J., J., J., and Corrigan,C.George, Werdegar,
concurred.


