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Opinion

“waitingthe method ofHULL, calculatingThe caseinvolves properJ.
203 references are(furtherunder Labor Code section sectiontime” penalties

to Code otherwise designated).1the Labor unless

Vintners,J. his U.S.A. TrustjobPlaintiff Paul Mamika with Unitedquit
Barca,trustee, failed to hisGino because defendant payrepresented by

$38,500,ofwagesThe trial court awarded hiswages. plaintiff unpaid plus
$5,000interest, to 203. On appeal, plaintiffand a of sectionpursuantpenalty

and themodifyWecomputed. agreecontends this waspenalty improperly
$6,923.10.to reflect a ofjudgment penalty

BackgroundProceduralFactual and

and workbeganits general manager, plaintiffDefendant hired asplaintiff
1, anwould be annualpaidthatagreed plaintiffon June 1995. The parties
$60,000.ofsalary

than the agreed-and at lessplaintiff only sporadically,Defendant paid
ifjobhe from hisresigndefendant that wouldrate. Plaintiff notifiedupon

willfully pay,fails to withoutpart: employeranprovides203 in relevant “If1Section
reduction, statutes], employeeany wages of an[specifiedor in accordance withabatement

penaltyas a fromwages employeethe the shall continuedischarged quits,is or who ofwho
commenced; butuntil action therefor ispaidat rate until or anthe due date thereof the same

days.than . . .”wagesthe continue for more 30shall not
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the overdue were not Defendant did makewages not furtherpaid. any
1,and madepayments, on hisplaintiff good promise onby resigning April

During1996. his 10 months of received ofemployment, plaintiff wages only
$11,500.

Commissioner,Plaintiff filed a with the Laborcomplaint toseeking
interest,recover his wages,unpaid $230.77and ofpenalties for 30per day

days pursuant to section 203. The Labor Commissioner awarded the unpaid
interest,andwages foundbut there was a bona fide as to whether anydispute

werewages and therefore to timerefused assess waiting penalties.owed

Defendant this decision a trialand de novo held inappealed was superior
(§ 98.2.)2court. Plaintiff described his employment with defend-agreement

ant and his generalduties as He testified that he was notmanager. assigned
hours,work butregular workedgenerally Monday fromthrough Friday, 9:00

a.m. to He5:00 stated that he worked anp.m. occasional orSaturday
but anSunday, worked of hoursaverage fiveeight per days week.day, per

interest,Plaintiff asserted washe entitled to unpaid and awages,3 penalty
$6,923.10.to section 203 in thepursuant amount of This reflectedpenalty

his overdaily wage rate the maximum of 30 that heperiod days remained
asunpaid, authorized sectionby 203. He calculated this amount by dividing

$60,000his annual of 52salary by ($1,153.85),weeks then 40dividing by
$28.84,hours to 8,obtain an rate of andhourly by the number ofmultiplying

Rounded,hours testified heplaintiff worked each day. this amount is
$230.77 $6,923.10.theper day. Multiplied 30by days, penalty amount totals

The trial court concern at thisexpressed calculation and wondered how a
,acould exceedpenalty plaintiff’s monthly Plaintiff thatsalary. explained

basis,for ofpenalty accrues on a andnonpayment wages thus reflectsdaily
calendar30 ofdays rather than the ofnonpayment, number in aworkdays

month.

$38,500 interest,The court awarded unpaid of andwages concludedplus
that defendant’s tofailure pay was willful withinplaintiff’s wages the

203,ofmeaning section toentitling plaintiff time How-waiting penalties.
ever, the court plaintiff’s calculationsrejected because was not“plaintiff
confined to a 5normal work Theday week.” court concluded: “A more

2Once appeal, plaintiffdefendant filed a notice of required separatewas not to take action
Motors,preserve right challenge (Millerto his the of penalties.to calculation v. Foremost Inc.

1271,(1993) 503].)Cal.App.4th16 Cal.Rptr.2d1274-1275 [20
calculating3Plaintiff made a mathematical error in the total of unpaid wages.amount He

$11,500 $50,000,paymentssubtracted the salaryin the totalreceived from 10-month due of
$39,500. $38,500.figureand arrived at a actuallyof It is
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is month’s ofpayassessment oneof thecalculation penaltyreasonable
$5,000.”

and cross-ap-from the ensuing judgment plaintiffDefendant appealed
file anfailure to openingforcourt dismissed defendant’s appealThispealed.

Thus,Court, us isthe matter before17(a).) only(Cal. Rules of rulebrief.
sectionof underpenaltiesthe calculationchallengingplaintiff’s appeal,

turn to issue now.203.4 We that

Discussion

isof law whicha statute a questionThe ofinterpretation presents
(Rudd Gen. Ins.Casualtyv.to review on appeal.subject de.novo California

948, 624].)951(1990) Cal.Rptr.Co. 219 Cal.App.3d [268

of theis the intentin section 203 to ascertainOur function analyzing
thisthe of the law. We determineas to effectuate purposesoLegislature

statute, them theiron the of the givingintent first wordsby focusing
GoverningAssn. v. BoardEmployeesSchoolordinary meaning. (California

109,333, 1321].) “Signifi­878 P.2d(1994) 8 Cal.4th 338 Cal.Rptr.2d[33
act.if to word of aneveryshould be given, [Citation.]cance possible,

a should bethat renders wordConversely, surplusagea construction
785,Cal.3d(1990)Court 50 798-799(Delaney Superior [268avoided.” v.

is clear753, if934].) statutory languagethe“Ordinarily,789 P.2dCal.Rptr.
(Californianeed construction.”there is no for judicialand unambiguous,

Board, 340.)at8 Cal.4thGoverningv. supra, p.School Assn.Employees

ahavingin “If an notSection 202 relevantprovides part: employee
his or herhis or herwritten contract for a definite period quits employment,
thereafter,not than hoursshall become due and later 72payablewages

of his or herthe 72 hours noticegiven previousunless hasemployee
to his or her wagesin the is entitledintention to which casequit, employee

at the time of quitting.”

failswillfullyif anmandates an additional penalty employerSection 203
case, of the employeea “. . . the wagesto section 202. In suchwithcomply

untilat the same ratea the due date thereofcontinue as fromshall penalty
commenced; notbut the shallwagesisor until an action thereforpaid

30continue for more than days.”

hasare clear. “Public policythisThe reasons for penalty provision
anduewages employee.’and offavored the ‘full prompt paymentlong

cross-appeal.in therespondent’snot a brief4Defendant did file
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not‘[W]ages are debts. . . .ordinary[Citation.] of the economic[B]ecause
and,of theposition workeraverage in his onparticular, dependence wages

for the necessities forof life himself and his it is to thefamily, essential
thatpublic (Presslerwelfare he receive his L.pay’ promptly.” v. Donald

831,Bren (1982) 449,Co. 32 219];Cal.3d 837 654 P.2d seeCal.Rptr.[187
Industries,also 1137,Gould v. SoundMaryland (1995)Inc. 31 Cal.App.4th

718].)1147 Cal.Rptr.2d[37

203Section thesereflects concerns. The statutepolicy designedis “to
the ofcompel prompt wages;earned the ispayment givensection to be a

(Barnhillreasonable but strict construction.” v. Robert & Co.Saunders
1,(1981) 125 7Cal.App.3d 803].) “TheCal.Rptr. object of the statu-[177

is totory toplan encourage amountsemployers pay owedconcededly by
to or terminateddischarged without undue andemployee delay[them] [a] to

Services,(Triadhasten settlement of amounts.”disputed Data Inc. Jacksonv.
1,(1984) 153 418].)11Cal.App.3d Supp. Cal.Rptr.[200

$5,000trialThe court awarded inplaintiff waiting time penalties,
the mandatedequating with one month’s Thepenalty salary. court rejected

plaintiff’s calculations because it found that “was not confined to aplaintiff
normal 5-day work week.”

While is notit clear to us the courtwhy trial decided to restrict the waiting
time to one month’spenalty because “was not tosalary plaintiff confined a

week,”normal work5-day this decision was erroneous for reasons.two
First, the evidence 40-hour,established that in fact aplaintiff worked 5-day

Whileworkweek. testified heplaintiff that workedsometimes on orSaturday
he furtherSunday, that heexplained workedgenerally throughMondays
from 9:00 a.m. to 5:00Fridays, p.m.

Second, the timecourt’s method of calculating does notwaiting penalties
with section Thecomport 203. statute does not for an ofawardprovide “up

to one month’s Had the tosalary.” Legislature intended award penalties
onelimited to 203salary,month’s section would have been in thatworded

fashion. It is not. itInstead that to “fromspecifies wages continue accrue the
due date thereof at samethe rate until or anpaid until action therefor is
commenced; but the shall notwages continue for more than 30 days.”

scheme,Under this continue to accrue on a basis forunpaid wages daily
to a 30-day Penalties accrue not onup period. the that theonly days

worked,employee might (Cf.have but also on nonworkdays. Iverson v.
Superior (1985)Court 544167 548Cal.App.3d Cal.Rptr.[213 [unless399]
otherwise meansspecified, “days” “calendar days”].)
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anthe number of dayshas to do withnothingThe wagesfailure to pay
did, a whoIf it employeethe month.during part-timeworksemployee

if heto two days’ penaltybe entitleddays onlyworked two a month would
to This inconsequentialthat were owed him.wagesand was not thepaidquit

ofgoal encouraging prompt paymentfurther the statute’samount would not
is thetargetedThe wrongdue termination ofwages employment.of upon

made. Aas is notlongin a that continues sodelay paymentpayment, wrong
to the employ-section 203 mandates areading equivalentof penaltyproper
to a of 30he she totalee’s for each or remainedwages day unpaid updaily

to who areacts as a employersThis disincentivedays. larger penalty
manner, ofthus the intent thefurtheringreluctant to in awages timelypay

scheme.statutory

Thus, 203 the calculation ofthe critical section isbycomputation required
rate, the number of ofdaysa which can then bedaily wage multiplied by

to 30upnonpayment, days.5

courts,This been a number of butbymethod of calculation has used
much For in Barnhill the trial court awardedanalysis.without example,

$1,096.25 $43.85 25 days.in time based on forwaiting per daypenalties,
(1957) 153(125 7.)at In v. Sunkist GrowersCal.App.3d Oppenheimerp.

897, 116], the admitted that theP.2d defendant898Cal.App.2d Supp. [315
$12to three at the rate of perwas entitled forwages daysplaintiff penalty

269, 273 P.2d(1940)in Davis Morris 37day. Similarly, Cal.App.2dv. [99
345], tocourt a was entitled a penaltythis found that $10-per-day employee

omitted)(italicsat the rate the diem ordays’ per wages,”of of“thirty pay
$300.

in NordlingA v.appearsmore extensive discussion of penalty provisions
994, 1369], in(1955) Or. P.2d 48 A.L.R.2d which theJohnston 205 315 [283

identical to 203.6 TheCourt construed a statute sectionOregon Supreme
The that“We it of timelengthcourt held: think the statute means what says.

earned,heand the amount hasa man has worked for a employerparticular
it bethe the as may necessaryhave no on amount ofbearing penalty except

i.e.,compensation,is to overtimecompute5A somewhat similar method of calculation used
salaryby dividing weekly by no moreregular computedrate is the totalemployee’s paythe of

1487, Cal.Rptr.(1989)(Ghory Cal.App.3d [2571490-1491than 40 hours. v. Al-Lahham 209
239,Homes,924]; (1985)Skyline Cal.App.3d165DepartmentInc. v. Industrial Relationsof

245, 792], grounds in Tidewater MarineCal.Rptr. disapproved on other248-249 [211
557, 186,Western, 296].)(1996) Cal.Rptr.2d 927 P.2dv. 14 Cal.4th 573 [59Inc. Bradshaw

paya to an6Oregon provided uponthat willful failureRevised Statutes section 652.260
“ wagesnonpayment, the orwages penaltyor due ‘as a for suchemployee his her when

due at the same rate untilemployeeof shall continue from the date thereofcompensation such
commenced; wagesin case shall such continueprovidedor action is that nopaid until therefor

” Johnston, 1003.)p.atdays.’ (Nordling supra,v. 283 P.2dfor more than 30
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to consider these factors in toorder determine the rate at hewhich was paid.
The construction,statute really no itrequires for forplainly theprovides

thecontinuance of wagesworkman’s or for a not tocompensation period
exceed 30 at the same at wasdays rate which he while hebeing waspaid

If,working. for a works at aexample, man 30 days wage $5of theper day,
$5bepenalty withheld,would per everyfor thatday day payment is and

would continue for 30 theif are thendays wages unless actionunpaid, was
commenced thebefore 30period of has If thedays elapsed. man works only
one Where,at that rate theday however,would be theexactly same.penalty
he work, here,does in thewhat is nature of as andpiece is not a fixedpaid

ordaily but onweekly wage done,is the thepaid basis of of workquantity
then, in order to the itapply statute becomes to arrive at thenecessary rate

1003,per (283 P.2dday by computation.” at italicsp. original.)

203,We concur. Under section an rate of mustemployee’s bepay
calculated as a candaily figure, which then be the number ofmultiplied by

ofdays for a maximum ofnonpayment days.30 The isproper penalty
$6,923.10therefore

Disposition

The $6,923.10isjudgment modified to reflect an toaward of inplaintiff
modified,topenalties section 203. Aspursuant the is affirmed.judgment

Plaintiff shall recover his oncosts appeal.

Nicholson, J., J.,*Acting P. and Puglia, concurred.

District,Presiding*Retired Justice of the of Appeal, byCourt Third theassigned Chief
VI,Justice pursuant articleto section 6 of the California Constitution.


